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STATE Of WASYUNGION

DEPARTMENT OF ECOLOGY
Mail Stop PV- I I * 0/ympa, Washinglon 98504-8711 o

Atic, ,-t 70- 1-00A

Mr. John Wagoner, Manager
Richland Operations Office
U.S. Department of Energy
P.O. Box 550
Richland, WA 99352

Dr. A. LaMar Trego, President
Westinghouse Hanford Company
P.O. Box 1970
Richland, WA 99352

(2(0) 459-6(

C01V; 1DEN1E S
Pot

07 S

Mr. William J. Madia, Director
Pacific Northwest Laboratories
P.O. Box 999
Richland, WA 99352

Mr. Edward S. Keen, President
Bechtel Hanford, Inc.
P.O. Box 969
Richland, WA 99352

Dear Messrs. Wagoner, Trego, Madia, and Keen:

,1234

0o6Le 0

This letter transmits the final permit for the management of dangerous and hazardous waste at the
Hanford Facility. This permit will become effective and enforceable on September 28, 1994. The
permit has two parts. The first part is the Dangerous Waste Portion of the Resource
Conservation and Recovery Act Permit for the Treatment, Storage, and Disposal of Dangerous
Waste, and is issued by the Department of Ecology (Ecology). The second part is the Hazardous
and Solid Waste Amendments Portion of the Resource Conservation and Recovery Act Permit for
the Treatment, Storage, and Disposal of Hazardous Waste, and is issued by the Environmental
-Protection Agercy (EPA). We have also enclosec the supporting documentation for the permit
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Messrs. Wagoner, Trego, Madia, and Keen
August 29, 1994
Page 2

which includes a Focus Sheet, Ecology's Second Responsiveness Summary, EPA's Response to
Comments, EPA's Fact Sheet, a revised Attachment 3 to the Dangerous Waste Permit, and a new
Attachment F to the HSWA Permit. Except for the new Attachments 3 and F cited above, all
other attachments which you received with the second-draft permithould be used Tor this final
permit.

We appreciate the willingness of your staff to support the development of this permit. As a result,
this permit will be more effective in reaching our mutual goal of attaining regulatory compliance,
protecting the environment, and facilitating waste cleanup.

Any questions you may have should be directed to Joe Witczak (Ecology) at (206) 407-7132, or
Dan Duncan (EPA) at (206) 553-6693.

Sincerely,

Dru Butler, Program Manager
Nuclear Waste Program
Department of Ecology

andall F. Smith, Director
Hazardous Waste Division
Environmental Protection Agency

DB:RFS:JJW:dr
Enclosures
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Permit Applicability Matrix
August 29, 1994

The Permit Applicability Matrix (Matrix) was designed to support
implementation of the Hanford Facility's Dangerous Waste Portion
of the Resource Conservation and Recovery Act Permit for the
Treatment, Storage, and Disposal of Dangerous Waste (Permit).
The Permit is based on a facility wide permitting approach which
establishes enforceable conditions across the entire Hanford
Site. However, the degree of dangerous waste management
activities varies within the site. Therefore, not all Permit
conditions are applicable to all facility locations and
activities. The Matrix defines which conditions will '- enforced
at-different site locationS.

-TheMatrix establishes siy locational categories (Categories A
through F) at the facility with each category requiring a
-diftferient degree afPermit enforcement. Each category has been
plotted against individual Permit conditions in the Matrix. To
determine which conditions are enforceable for a particular
category, a person needs to view the column below the category
letter. If a "*" is present, the condition listed for that row
is applicable. It is important to note all qualifiers and
footnotes because although a "*"1 may be present, there may be
limited circumstances when that condition is enforceable.

It--i-s-suggested that-ary person concerned with Permit compliance
become familiar with this Matrix. Individuals should determine
which locational category their activities and responsibilities
fall under and read the Permit conditions which are applicable
before conducting dangerous waste management activities.
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HAUD FACILITYWDE PEFMIT
A1TPAFEMf 3

PEFIT APPLICABILi1Y FVATRIX
Page 1 of 11

PAR 1

GWDITICN CUATEU3W I ALIFIEFS

PAR J TITLE A dBC2_D E F

I.A.l.aT* * * 11
I.A. I.b * L** *1* -

I.A.2* * *

I.A.3 Coord. w/FFACO * * * *

I.B. PERSONAL & * * * *

PROPERTY RIGHTS

I.C. PERMIT ACTIONS

I.C.l. Modification, * * * *

Revocation,
Reissuance, or
Termination

I.C.2. Filing of a * * * *

Reaquest

--. ARtrP -2 I ______

[I.D.41. Effect of** * *

Invalidation

I.D.2. Final Resolution * * * *

1.E. DUTIES

REQUIPRE$MET

I.E.1. Duty to Comply * t H *

CATEGORIES ARE DEFINED AS FOLLOWS:
A. Leased land

B. North Slope and ALE
C. Interim Status TSD Units

D.
E.
F.

Areas Between TSDs (excluding A and
TSD Unit Closures (in Part V)
TSD Operating Units (in Part III)

- - Condition applies to this category, as modified by applicable footnotes
and qualifiers

1 - For Category B, Part I Conditions only apply if future TSD activities
are begun on the North Slope or ALE

2- - For-Category C, all Part I Conditions apply to activities subject to
Conditions II.U. and II.V.

3 - For Category D, PartI Conditionsonly apply-toactiviti es shjert to
_ Conditions II.A., II.C._II.D.4.,1II.G., 11,1., IIzL.34, ii.o., II.Q.,
II.S., II.T., and II.X.

08/29/94
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HNUD FACILITY\MIX PEFMIT
ATTAO-WET 3

PERiT APPLICABILITY NATRIX
Page 2 of 11

CCNiDITIa1 CATE3D WWL I FIEFS

PAr TITLE A B' C D3 E F

I.E.2. Compliance Not * * * *

Constituting
Defense

jI.E.3. j Duty to Reapply * * * *

I.E.4. Permit Expiration * * * *

& Continuation

I.R.5. -Need to Halt or - * - - *

Reduce Activity
Not a Defense

I.E.6. Duty to Mitigate * * * *

I.E.7. Proper Operation & * * *
Maintenance

I.E.8. Duty to Provide * * * *

Information

I.E.9 Inspection & Entry

1 .10 Monitoring &
Records

I-.E.-10.a E- - -3.0-.- -a* .- .- -

I.E.10.b

I.E.10.c

I.E.10.d * * * *

I.E.10.e * * * *

I. E.11. Reporting Planned * * *

Changes

*

*

CATEGORIES ARE DEFINED AS FOLLOWS:
A.Leased land ---
D. North Slope and ALE
C. Interim Status TSD Units

D.
F.
F.

Areas-Between TSDs (excluding A and B)
TSD Unit Closures (in Part V)
TSD Operating Units (in Part III)

* - Condition applies to this category, as modified by applicable footnotes
and qualifiers

1 - For Category B, Part I Conditions only apply if future TSD activities
are begun on the North Slope or ALE

2 - For Category C, all Part I Conditions apply to activities subject to
Conditions I1.U. and II.V.

3- ForCategory D, Part I-Conditions-only apply to activities subject to
Conditions II.A., II.C. II.D.4., II.G., II.I., II.L.3., 11.0., II.Q.,
II.S., II.T., and II.X.

08/29/94
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HI*IUD FACILITY Wi PEMIT
--- - --- A I C A I L TY1 3
PERVIIT APPLIC*BiLITYVIA1RIX

CATEGORIESARE DEFINED AS FOLLOWS:

A. Leased land
._--North Slope and ALE

C. Interim Status TSD Units

D.

H.
F.

Page 3 of 11

Areas Between TSDs (excluding A and B)

TSD Unit Closures (in Part V)
TSD Operating Units (in Part III)

*-- --- -Condit-ion- applies--to -this -categoryi -as -modified by applicable footnotes
and qualifiers

1 - For Category B, Part I Conditions only apply if future TSD activities
are begun on the North Slope or ALE

2 - For Category C, all Part I Conditions apply to activities subject to
Conditions II.U. and II.V.

3 - For Category D, Part I Conditions only apply to activities subject to
Conditions II.A., II.C. II.D.4., II.G., II.I., II.L.3., 11.0., II.Q.,
II.S., II.T., and II.X.

08/29/94

(_ _ TKCn -- --- & cTEF I FIERS

M-RT TITLE A B C E F

I.E.12. Certification of * *

Construction or
Modification

I.E.13. Anticipated * * * *

Noncompliance

I.E.14. Transfer of * * *

Permits

I.E.15.a** * *
I.E. b- - -

I..5c* & * * *

I.E.1S.d * * * *

I.E.15.e * * * *

I.E.16 Written Reporting * * * *

I.E.17 Manifest
Discrepancy Report

I.E.17.a * * *

I.E.17.b * * * *

I.E.18. Unmanifested Waste * * *

Report

I.E.19. Other * * * *

Noncompliance

I.E.20. Other Information** * *
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I-%UD FACILITYWNIE PEMIT
ATrA-MNr 3

PERIT APPLICABILITY IVATRIX
Page 4 of 11

_ _ ItTICJ CATEJW J WLIFIEF6
PART TITLE A Bl C2  D3 E F

I!..21. RePOrts, * * * *

Notifications &
Submissions

I.E.22. Annual Report * * * *

- .F. - - SIGNATORY

REQUIREMENT

I.G. CONFIDENTIAL * * * *

INFORMATION

I.H. DOCUMENTS TO BE

MAINTAINED AT
FACILITY SITE

CATEGORIES ARE DEFINED AS FOLLOWS:
A. Leased land

B. North Slope and ALE
C. Interim Status TSD Units

D. Areas Between TSDs (excluding A and B)
E. TSD Unit Closures (in Part V)
F. TSD Operating Units (in Part III)

* - Condition applies to this category, as modified by applicable footnotes
and qualifiers

1 - For Category B, Part I Conditions only apply if future TSD activities
are begun on the North Slope or ALE

2 - For Category C, all Part I Conditions apply to activities subject to
- Conditions II.U. and II.V.

3 - For Category D, Part I Conditions only apply to activities subject to
C-nditiari- I.A., II.C. II.D.4., II.G., II.I., II.L.3., 11.0., II.Q.,

II.S, IIT.,and II.X.

08/29/94
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I-f'URD FACILITY WDE PEFMIT
ATTAO-MEN 3

PEWIvT APPLICABI LITY IATRIX
Page 5 of 11

PARI I

CDITIN CATE3JW ALIFIERS

PAT TiTLE A B C D E F

.P.A IACIUITY

!I.A.l. -- * * * For category D,
II.A.Conditions

A2* * * only apply to
releases of
hazardous

II.A. 3. - substances which
- - -aten human

II.A.4. * * health or the
environment.

II.B. PREPAREDNESS &
PREVENTION

II.B.2. * *

II.B.3. * *

II.2.4. * *

11.e. PERSONNEL TRAINING

1*.? * . -1 -* * -

II.C.2. * * *

II.C.3. * *

II.C.4. * * * For Category D,
Condition II.C.4.
will not apply to
unrestricted
(publicly
accessible) areas

11.2).. WASTE ANALYSIS

II.D.2.* *

II.D.3. *7 7
II.D.4.__ I*.....

CATEGORIES ARE DEFINED AS FOLLOWS:
A.- Leased-- land--
B. North Slope and ALE
C. Interim Status TSD Units

E.
F.

Areas Between TSDS (excluding A and B)
TSD Unit Closures (in Part Vy
TSD Operating Units (in Part III)

08/29/94
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H*MU FACILIYWIEE PERIT
ATTAJ-EN 3

PElvIT APPLICABI LITY IVATRIX
Page 6 of 11

CMDITIU' CATEaQCALIFIEFS

PART TITLE Al B IC IDE F

II.E.2.* *

II.E.3. * *

IIE..* *

I
II.E.5.

II.F. GW AND VADOSE ZONE
MONITORING

*

II.F.l. Purgewater I *

Minagement

- I . .- - *

II.F.2.c

II.F.2.d * *

II.F.3 Well Construction * *

II.G. SITING CRITERIA * * For Category D,
Condition II.G.
only applies if a
new TSD unit is to
be sited.

II.. lRECORDKEEPING Q
zREPORTING

II.H.l. Cost Estimate for

- __ Facility Closure -

II.H.2. Cost Est. for *4
Postclosure

- - Monitoring
Maintenance

CATEGORIES ARE DEFINED AS FOLLOWS:
A. Leased land
B. North Slope and ALE
C. Interim Status TSD Units

D.
E.
F.

Areas Between TSDs (excluding A and B)
TSD Unit Closures (in Part V)
TSD Operating Units (in Part III)

08/29/94
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HWMfV FACILITYWE PERI1JT
ATTAJ-WIU 3

PE!M4T APPLICABIL ITY ItRIX
Page 7 of 11

WDITICN CATBIFW WALIFIEES

PART TITLE -A B C D E F

IT.T. FACILITY OPERATING
RECORD

* * * * *

II.I.l.a * * * * *

II..1. b _ _ _ _ _ _ _ _ _ _ j*
II..I.1.c {* * *

II..1. dI * *

11.1.1.. * *

II.I. l.f * * *

II.I.1.g * *

II.I.l.h Condition Reserved

II.I.1.i * *

II.I.1.j * *

II.I.l.k * * *

II.11 Condition Reserved -

1I.I.1.. ________ *

I1.I. 1.n * * *

II.I.l.o Condition Reserved

II..I. 1.p * * * *

II.I.i.q j*

S * __________________________

*

*

*

*

*

*

*

*

*

For Category D,
11.I. Conditions
only apply to
activities subject
to this Permit as

udt.ned by this
matrix.

For Category E,
Condition
applicability to
be specified in
Part V.

Condition II.I.

only applies to
existing records

and records

prepared after the
date of Permit
issuance.

II .I .2 *I- * * _

".J. FACILITY CLOSURE

II.J.1. * *

II.J.2. *__ _ _ _ _ _ _ _ _ _1... ............... i.. * _ _ _ _ _ _ _ _ _ _

CATEGORIES ARE DEFINED AS FOLLOWS:
A. Leased land

- -. North Slope --and ALE-
C. Interim Status TSD Units

D. Areas Between TSDs (excluding A and B)
-TSD Unit Closure-s (in -Part V)
TSD Operating Units (in Part III)

08/29/94
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FMUD FACILITYWW\E PEMIT
ATTANTMJ 3

PSiMT APPLICABILITY NATRIX
Page 8 of 11

CCNDITICN CATE1fW C1ALIFI 56

PART TITLE AJB CIE D E] F

II.J.3. * *

II.J.4. * *

II.K. SOIL /GW CLOSURE
PERFORHANCE
STZMDAJS..._________

II.K.!. **

II.K.2.*

IIK. *79..6 1" '-__*
II.K.7.**

DESIGN & OPERATION
OF FACILITY

J - - =j___ ----- I ____________________

II.L. 1.

IIaL.2

Proper Design &

I Construction -
1 .

Design Changes,
Nonconformance, &

As-Built Drawings

*

*

*

*

II.L.3. Facility Compliance * * *

II.M. SECURITY * *

II.N. RECEIPT OF DANG.
WASTES GENERATED
OFF-SITE

iI.N.1. Receipt-ot-Off-Site *

Waste

II.N.2. Waste From Sources *

Outside the U.S.

II-N.3. tNtice to Generator

11.0. GENERAL INSPECTION

REQUIREMENTS

CATEGORIES ARE DEFINED AS FOLLOWS:
A. Leased land
B. North Slope and ALE
C. Interim Status TSD Units

D.
E.
F.

Condition II.L.2.

only applies to
Category E if it
is a landfill
closure.

Areas Between TSDs (excluding A and B)
TSD Unit Closures (in Part V)
TSD Operating Units (in Part III)

08/29/94
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HfUD FPCiLITY WIE PEFMIT
ATTAJ-ENJ 3

PERVIT APPL ICABIL ITY NVATRIX
Page 9 of 11

(=DITICN T TEI? Q ILIFIE RS

PAFWT TITLE A B C E F

II.0.1. *

11.02. *

11.0.3. *

II P. MANIFEST SYSTEM

II.P.l. * *

II.P.2. *

fl.Q. ON-SITE
TRANSPORTATION

II.Q. 1. * * *

II.Q.2. * *

II.R. EQUIVALENT
MATERIALS

II.R.1. * *

II.R.2. * *

II.S. LAND DISPOSAL

RESTRICTIONS

II.T. ACCESS & *
-INFZRMC4T± 1

1I.2. MAPPING OFF i
UNDERGROUND PIPING -

I I U . .

II.U.3.

.II.U.-4.

II.V. MARKING OF* *
UNDERGROUND PIPING

II.W. OTHER PERMITS
AND/OR APPROVALS

CATEGORIES ARE DEFINED AS FOLLOWS:
A. Leased land

B. North Slope and ALE
C. Interim Status TSD Units

D.
E.
F.

Areas Between TSDs (excluding A and B)
TSD Unit Closures (in Part V)
TSD Operating Units (in Part III)

08/29/94
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HffUD FACILITYWIE PEFMIT
ATAOJENr 3

PEFIvT APPLICABILITY NATRIX
Page 10 of 11

CDDITIN CATJW PALIFIEE

PAR J TITLE A B C D El F

II.W.2.

1.. SCHEDULE EXTENSIONS

* *

Condition II.X.

only applies to
Category C if
activities are

subject to
Conditions II.U.
and II.V.

Condition II.X.

only applies to

Category D if
activities are

subject to this
Permit as defined

by this matrix.

_______PART.!.1.1, IV, and V

zir. UNIT SPECIFIC.HHCONDITIONS FOR

SOPERATIONS
III.l.A. 616 NRDWSF-*

C014PLIANCE WITH
APPROVED PERMIT
APPLICATION

111.1.B. AMENDMENTS TO THE *

APPROVED PERMIT
APPLICATION -

III.2.A. 305-B COMPLIANCE *

WITH APPROVED

PERMIT APPLICATION

III.2.B. AMENDMENTS TO THE *

APPROVED PERMIT-
- " APPLICATION

CATEGORIES ARE DEFINED AS FOLLOWS:
A. leased_.land
B. North Slope and ALE
C. Interim Status TSD Units

D.
E.
F.

Areas Between TSDs (excluding A and B)
TSD Unit Closures (in Part V)
TSD Operating Units (in Part III)

08/29/94
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H*MEU( FACILI- WE PEMVIT
ATIAHMJT 3

PEMT APPLICABILITY NATRIX

CATEGORIES ARE DEFINED AS FOLLOWS:
A. Leased land

-- _ North Slons and AL.
C. Interim Status TSD Units

D.
E.
F.

Page 11 of 11

Areas Between TSDs (excluding A and B)
TSD Unit Closures (in Part V)
TSD Operating Units (in Part III)

08/29/94

_____ 1 DITla3 EQAL I FIE 
PAR TIT.E A B C D E F

IV. CORRECTIVE ACTIONS * * *

FOR PAST PRACTICE

V ::UNIT SPECIFIC
CONDITIONS FOR
UNITS UNDERGOING
CLOSURE

V.1.A. 183-H BASINS *
COMPLIANCE WITH
APPROVED CLOSURE
PLAN

V.1.B. AMEND14ENTS TO THE
APPROVED CLOSURE

PLAN

V.2.A. 300 ASH COMPLIANCE

WITH APPROVED

CLOSURE PLAN

V.2.B. AMENDMENTS TO THE *

APPROVED CLOSURE
PLAN

V.3. A . 27 27-9 COMPLIANCR
WITH APPROVED
CLOSURE PLAN

V.3.B. AMENDMENTS TO THE *

APPROVED CLOSURE
PLAN
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RESPONSE TO COMMENTS

COMMENTS BY ENVIROCARE OF UTAH, INC., ON THE RCRA DANGEROUS WASTE
PERMIT, FEBRUARY -21, -19-94

Comment # 4.0 Status of Closure Plan:

Envirocare of Utah, Inc., provided a comment on the status
of the US Ecology RCRA Closure Plan:

"Its our understanding that US Ecology has
received and disposed of hazardous waste at its
commercial disposal facility-including
scintillation vials, elemental mercury, and, due
to the absence of an approved waste analysis plan,
possibly other hazardous wastes which have not
been identified. Consequently, US Ecology has
submitted__a Part__B__permit annlicati n fnr the
-facility. Under -40 CFR Part -265, faciliti- 4 such
as US Ecology are required to prepare and execute
a RCRA Closure Plan. The draft HSWA/RCRA Permit
outlines corrective actions for the US Ecology
facility. However, it is our understanding that
such corrective actions do not constitute a
closure plan. It is also our understanding that
to date US Ecology has no current approved RCRA

--closure-plan-for--its facility."

Response # 4.0:

EPA disagrees with this comment, in part. EPA has not
determined that US Ecology has conducted RCRA regulated
waste management activities. Thus, no RCRA regulated units
are operated by US Ecology that would subject US Ecology to
either the interim status requirements of 40 CFR Part 265,
or- the permitting- requirements of 40--CFR- Part- 270 or WAC
173-303-800. More specifically, US Ecology has not treated,
stored or disposed of hazardous waste after October 21, 1980
(the effective date of the Solid Waste Disposal Act
amendments to RCRA) or the effective dates of regulations
covering wastes managed by US Ecology. Thus, there is no
regulatory-authority under RCRA that requires US Ecology to
submit a RCRA closure plan for regulated units. Although US
Ecology submitted a Part B permit application on October 29,
1985EPA_ determined that no waste_ management activities
occurred or were occurring that would subject ~3 Ecology to
permit requirements. Similarly, US Ecology has never
qualified for interim status pursuant to Section 3005 of
RCRA, 42 U.S.C. S 6925.

1



The HSWA portion of the RCRA permit does include corrective
action requirements for that portion of the Department of
Energy facility occupied by US Ecology, as discussed
elsewhere in this document. These requirements apply to
solidtwaste- management_ units - (SWMUsj, _ not- regulated units,
at a facility seeking a permit. These corrective action
permit conditions are included under the authority of
Section 3004(u) of RCRA,-42 U-.S-C. S 6924(u), and 40 CFR

-S- 264.101. In-contrast-, closure- requirements are contained
in 40 CFR Parts 264 and 265, Subpart G. Corrective action
permit conditions are not, nor are they intended to be, a

- cnra ni an undier PCPA.

Under the Atomic Energy Act, as amended ("AEA"), 42 U.S.C.
§ 2011 et sea., and the _guiations established by the
-uclear Regulatory Commission ("NRC") under the AEA, and

x- under the-provisions of US Ecology's own Radioactive
Materials License issued by the Washinqton State Department

- =D1of- Health ("Health", US Ecology is preparing and plans to
submit a revised draft Site Stabilization and Closure Plan
to Health. EPA and Ecology have received a letter dated
August 10, 1994, from US Ecology which transmitted US
Ecology's "Phase I Cap Design, Subsidence Evaluation and
Initial Source Term Presentation." In addition, EPA
-received a copy of an August 10, 1994 letter from US Ecology
to Curtis Dahlgren, Acting Manager for Ecology's Policy and
Technical- Support Section, whiCo-letter trans.itted US
Ecology's "Outline of Richland Ground-water Monitoring
Program" and its "Vadose Zone Monitoring Program for the
Low-Level Radioactive Waste Disposal Facility in Richland,
Washington." These documents, although received after the
closure- of-the formal- comment-per-iod--established for the
HSWA Permit, are nevertheless being included in the
administrative record for the HSWA Permit as these documents
are referenced in EPA's Response to Comments. As such, EPA
must include these documents pursuant to 40 CFR § 124.17(b).

--E-Pk -e-ieves-tha-t-these d-ocuments are relevant to -and may be
an important part of corrective action at the SWMUs at US
Ecology. See HSWA Permit Condition III.B.2.

-EPA and Ecology appreciate the opportunity to review these
documents. However, neither EPA nor Ecology have completed
their review of these documents. A complete
agency/department review may identify one or more technical
issues which will require additional time to resolve. It
must be noted, however, that these documents and US
Ecology's site stabilization and closure plan are distinct
from closure p-lans associated with reaulated units under
RCRA.

HSWA Permit--Condition III.B.2 specifies that corrective
-action-may be completed under five alternative

2



administrative methods. One such option allows US Ecology
to address corrective action at US Ecology's SWMUs by
amending its Radioactive Materials License Site
Stabilization and Closure Plan. 1 EPA and Ecology will
review the revised draft Site Stabiliza'tion and.Closure
Plan, as well as_-US Ec-Iongy's "presentation," which was
received by EPA on August 10, 1994. EPA will review the
revised Site Stabilization and Closure Plan, which is
scheduled to be submitted by US Ecology in August 1994.
However,- correcti-ve--action under the HSWA portion of the
RCRA permit must occur according to the terms of HSWA Permit
Condition III.B., and not through the terms of a RCRA
closure plan.

Permit Change:

No permit change is required in response to this comment.

'If this option is pursued, EPA and/or Ecology may also
wish to enter into an agreement with the Department of Health
regarding enforcement of RCRA requirements through-anamended
Radioactive Materials License. However, US Ecology's draft
revised site stabilization and closure plan has not yet been
-formally approved by the Department of Health. More importantly,
the revised site stabilization and closure plan has not been
incorporated into US Ecology's Radioactive Materials License, and
is therefore not eaforceable at this time.

3



COMMENTS BY SAM CLIFFORD, AT RCRA FACILITY WIDE PERMIT PUBLIC
HEARING CONDUCTED ON MARCH 29, 1994 IN PASCO, WASHINGTON.

Comment# 11.2 Consistency with the FFACO, Condition III.A,
Page 23:

Mr.- Sam Clifford provided a comment that the revised RCRA
permit fails to "use the processes and personnel that have
been established in the Federal Facility Agreement and
-Consent-Order- (FACO) - -The- commenter also stated that the
consistency with the FFACO is the "major problem with the
second-draft RCRA Permit." In addition, the commenter
stated that a "single RCRA Permit should be issued by the
Agency and the Department" since "the second-draft RCRA
Permit with its two dissimilar portions from the Department
and Agency, demonstrates that the Department's and Agency's
FFACO obligations remain unfulfilled."

Responsa11.2:

EPA__disagrees with this comment, in part. The RCRA Permit
is being issued in two portions by the Washington State
Department of Ecology (Ecology) and EPA. These two portions
collectively constitute the RCRA Permit. These two portions
are distinct since Ecology is not yet authorized to issue
the corrective action portion of the RCRA permit. As such,

PJL is required_ to_ iss-e_ the__corrective_ action__pvrtion of
the permit. Specifically, Section 3004(u) of RCRA and

--regulations--promulgated--thereunder -(-40 CFR I £A.101)

require _corrective _action,_ _as _necessary,__be included -in all
permits issued after November 8, 1984, to protect human
health and the environment for all releases of hazardous
waste or hazardous constituents from any solid waste
-management unit-fSW4U) -at-a facility seeking a RCRA permit.

I.. addition, there is no requirement under RCRA that the
Hanford facility be issued a single permit.- In fact, EPA
has issued separate HSWA permits to facilities-i-n- states in
which the state was authorized to issue RCRA permits.
Together, the State-issued and EPA-issued permits form the
complete RCRA permit for the Hanford Federal Facility. The
mere fact -that- there- are two separate permits does not mean
that the agencies "FFACO obligations remain unfulfilled" as
the commenter suggests. Indeed, since the state of

--- Washington is not yet authorized to issue HSWA permits in
the state, EPA has the statutory obligation to issue the
HSWA portion of the RCRA permit to the Hanford Fede ral
Facility. The FFACO recognizes this statutory obligation as
well. See FFACO, Part II, Article VII, paragraph 27.
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EPA believes that the HSWA Portion of the RCRA Permit is
consistent with the FFACO,_as-amended-- As specified in HSWA
Condition III.A (Integration with the FFACO), corrective
action required under the Hazardous and Solid Waste
Amendments (HSWA) for:

"the Hanford Federal Facility will be
satisfied as specified in the FFACO, as

- -amended-, except as- otherwise provided herein.
For those solid waste management units not
covered by the FFACO, RCRA corrective action
requirements will be addressed by HSWA permit
conditions III.B through III.I."'

Therefore, EPA is not requiring duplicative actions for
SWMUs being addressed by the FFACO. See also HSWA Permit
Condition-T.C_, and Response to Comment #18.166.

Permit Change:

No permit change is required in- response to this comment.
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COMMENTS BY BARRY BEDE, US ECOLOGY AT HANFORD SITEWIDE RCRA
PERMIT HEARING CONDUCTED ON MARCH 29, 1994 IN PASCO, WASHINGTON.

Comment 1. I Tnr1,i4n Of US ECology:

Mr Barry Bede of US Ecology, Inc., provided a comment
regarding the US Ecology site in Richland, Washington. The

-comment states that the US Ecology Low-Level Radioactive
WasteDisposal Facility is 'comprehensively regulated by the
Department of Health" under the Washington State Nuclear
Energy and Radioactive Control Act and 40 CFR Part 20 and
61. In addition the comment states that US Ecology is "not
a permittee under the US DOE Permit" and that the site is
not "controlled by the Department of Energy in any manner."

----The--comment--a-ls-notes--theimp-zaemtation of RCRA oversight
under the Department of Energy "may and is inconsistent and
duplicative with the -Atomic--Energy Act requirements..."

Response #12.1:

EPA disagrees with this comment and has provided detailed
-responses to the written comments received from Perkins-Coie
representing US Ecology, Inc. See Response to Perkins-Coie
Comments #22.1 through #22.11, infra.

Permit Change:

See EPA's Responses to Comments #22.1 through #22.11
(Comments submitted by Perkins-Coie representing U.S.

EcAJJ.gy , .. Inc.). -
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COMMENTS BY MR. BOB COOK, RICHLAND, WASHINGTON, AT SITEWIDE RCRA
PERMIT HEARING CONDUCTED ON MARCH 29, 1994 IN PASCO, WASHINGTON.

Comment 12.2 Designation of the United States Department of
Energy-Richland Operations Office as "Permittee"

- - - -Mr- Bob Cook--provided a comment regarding the United States
Department of Energy being designated as the Permittee for
the Hazardous and Solid Waste Amendments Portion of the RCRA
Permit. Specifically, the comment stated in part that "we
think that the Department of Energy is in fact the
responsible party in this regard and that Energy is
responsible for putting the materials, the hazardous
materials, [at Hanford] in the first place" and that "the
[Department of Energy] DOE should be the permittee being the
owner in this case for the U.S. Ecology Site." The
commenter also states that the Nuclear Regulatory Commission
(NRC) requirements (do not) address hazardous materials and
that 10 CFR Part 61.41 requires site specific performance
assessments to be completed. The commenter also requested
that the RCRA permit include consideration of the "natural
resources and restoration of natural resources and that all
trustees that are -involved; US Ecology, DOE, and Yakama
Nation ought to be properly notified... of the issues
associated with the potential damage to natural resources."

Response #12.2:

EPA agrees in part with these comments and is issuing the
HSWA Portion of the RCRA Permit to the United States
Department of Energy-Richland Operations Office as the
"Permittee" as noted on Page 1, and in the Introduction,
page 3, of the HSWA Portion of the Permit. In addition, EPA
has also defined the "Permittee", on Page 6, in the
Definitions Sect-ion of the HSWA--Portion of the RCRA Permit
as follows:

"Permittee" shall mean the United States
Department of Energy, the owner of the
"facility"-tas that term is defined in this
permit) seeking a permit under Section
3005(c) of RCRA, 42 U.S.C. S 6925(c).

In addition, the HSWA portion of the RCRA permit does
consider natural resources. The purpose of the HSWA portion
of the RCRA permit is to address corrective action required
to protect human health and the environment for all releases
or threatened releases of hazardous waste or hazardous
constituents from any solid waste management unit (SWMU) at
or from a facility seeking a RCRA permit. Under the
provisions of 40 CFR S 270.3, certain Federal laws may apply
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to issuance of permits, and if it is determined that such
laws are applicable, the procedures of such laws must be
followed. These Federal laws include Section 7 of the Wild
and Scenic Rivers Act (16 U.S.C. S 1273 et sea.); Section
106 of the National Historic Preservation Act of 1966 (16
U.S.C. S 470 et sea.) and its implementing regulations.at 36
CFR Part 800;, Section 7 of the Endangered Species Act (16
U.S.C. S 153__etge)__and__its implementing regalations at
50 CFR Part 402; Section 307(c) of the Coastal Zone
Management Act (16 U.S.C. S 1451 et sea.) and its
implementing regulations at 15 CFR Part 930; and the Fish
and Wildlife Coordination Act (16 U.S.C. S 661 et sea.). It
is EPA's intent-that corrective actions under the HSWA
permit 4'1 protect the natural resources _located at the
Hanford facility.

It should be noted that RCRA does not provide EPA with the
authority to require restoration for natural resource
damages. Such restoration actions are more commonly taken
under the authorities contained in the Comprehensive
Environmental Response, Compensation and Liability Act, as

--amended ("CERCLA") , 42- U.S.C. S 9601 et sea., or other
available state or federal authority.

Finally, the public participation provisions contained in
40 CFR Part 270 allow the public the opportunity to comment
on -the proposed permit. In addition, HSWA Permit Condition
I.V.2 requires the Permittee to place a copy of all reports,
notifications and submissions required by the permit into
the public information repository located near the facility.
This permit condition will ensure that the public will have
the opportlnity to review all of the--information required to

--be-kept by the HSWA permit so that any potential damage to
natural resources should be detected by EPA and the public
in general.- In addition, EPA also -recognizes that, as an
agency of the federal government, it has a trust
responsibility to American Indian Tribes to-consult with the
tribes and whenever possible, protect tribal resources which
may be affected by agencydecision-making. EPA has also
adopted policies which recognize tribal sovereignty and
commit to a government-to-government relationship with the
tribes. In order to facilitate this relationship, EPA will
involve the tribes in cleanup and management processes at
the Hanford Site. See Section 10.10 of the FFACO Action
Plan, as amended, p. 10-6.

Perimit Chanas!

The definitions section of the permit has been modified to
reflect the definition of permittee cited above in this
Response to Comments.
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COMMENTS BY DIRK DUNNING, OREGON DEPARTMENT OF ENERGY, AT RCRA
FACILITY WIDE PERMIT HEARING CONDUCTED ON MARCH 30, 1994 IN
VANCOUVER, _ WASHINGTON.

Comment # 13.1 Definition of Facility, Page 5:

Mr. Dirk Dunning of the Oregon Department of Energy provided
a comment on the definition of facility that it referred to
the 560 square miles in southeastern Washington State. He
believed that it was appropriate for the definition of
facility to include all portions of Hanford site which are
owned by other Federal Agencies or Departments; i.e., the
Bureau of Land Management and the Bonneville Power
Administration.

Response 13.1:

EPA disagrees with this comment. The HSWA Portion of the
RCRA Permit was revised to exclude land owned by the
Bonneville Power Administration, such as the Midway
Substation and Community. These lands, which are owned by a
separate federal agency, were removed to conform with EPA's
notice of policy and interpretation published in the Federal
Register-on March 5, 1986 (51 Fed. Reg. 7722). In that
policy, EPA stated in relevant part that:

"[u]nder EPA's interpretation of the definition of
'facility' for section 3004(u), contiguous tracts of
federal lands owned by the United States but
administered by different federal agencies could be
considered a single 'facility' for corrective action
purposes. A permit for a hazardous waste unit located
anywhere on this collective federal 'facility' would
trigger corrective action requirements for every solid
waste management unit found within its boundaries. In
the western half of the United States, contiguous
federal lands cover large portions of several states.
Moreover, the agency that operates a hazardous waste
unit might not have authority to require or manage
cleanup of solid waste units on lands administered by

agcies.J.~o. The size of the facility and the
administrative limitations could make corrective action
very difficult."

"EPA believes that Congress did not intend section
3004(u) to require such wide-ranging cleanups on
federal lands. Congress has consistently expected
individual federal departments and agencies to obtain
RCRA permits and manage hazardous waste. For example,
section 6001 of RCRA specifically requires
'departments, agencies and instrumentalities of the
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Federal government' to comply with RCRA
requirements....Consequently, EPA is today interpreting
thconcept of- ownership for the- purposes of- section
3004(u) as referring to individual federal departments,
agencies, and instrumentalities.", Id. at 7722.

---- -Thus, -in -order-to avoid the -situation where a federal agency
which operates a hazardous waste management unit would be
forced to require or manage cleanup of SWMUs on lands owned

-- -or-otherwise-adminitered-v--nther federal-agencies, EPA at
the Hanford Federal Facility has excluded lands owned by
other federal agencies (e.g., the BPA Midway Substation).

--This was- done to conform to EPA's 1986 Notice of Policy and
Interpretation, supra.

The definition of facility for the purposes of the HSWA
Portion of the RCRA Permit for the Hanford Federal Facility
is consistent with RCRA for the purposes of corrective
action and- includes all contiguous land under the ownership
or control of the Permittee,--the United States Department of
Energy-Richland Operations Office (Energy).

See also EPA's Response to Comment #22.4, infra.

Permit Change:

No permit change is required in response to this comment.

Comment #13.2, Duty to Comply, Condition I.E., Page 10:

Dirk Dunnfng provided a comment that the language of this
condition be clarified to ensure that any of the natural
resource trustee provisions under the Superfund law,
42 U.S.C. 5 9601 et sea., are upheld and that "none of those
provisions are waived away as irrevocable and irreversible
commitments of any facilities or portion of land or
otherwise as a portion of this commentary." The commenter
also stated that the treaty rights under the Treaty of 1855
with the Yakama Nation, the Confederated Tribes Umatilla
Indian Reservation and the Nez Pierce Indian Tribe include
the rights of the use of land for the normal accustomed
purpose of tribal members and must be protected under the
tribal treaty rights both as recognized by the federal
government and recognized by the centennial proclamation of
the state of Washington.

Response #13.2:

HSWA- Permit Condition I.E.2 clearly states that compliance
with the terms of the HSWA permit shall not automatically
constitute a defense to any action under Section 107 of
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CERCLA, as amended, 42 U.S.C. S 9607. The broad reference
to all of Section 107 of CERCLA includes a reference to
Section 107(f) of CERCLA, which is the subsection in CERCLA
dealing with liability for natural resource damages. As
such, the commenter's concerns about waiving liability for
such potential liability under the permit is addressed;

EPA -al-so -bel-Ieves-that while -the -rights of the Yakama,
Umatilla and Nez Pierce Indian Tribes are guaranteed under
the Constitution of the United States and the specific
treaties between these tribes and the United States
Government, the RCRA permit for the Hanford Federal Facility
-does not -infringeupon those-treaty rights. The -purpose of
issuing a RCRA permit to a facility is to increase the
safety and protection of human health and the environment
through improved hazardous waste management procedures and
by requiring the Permittee to conduct corrective action for
releases or threatened releases of hazardous waste or

- - hazardous constituents- from-_the neritted facility. As
such, EPA expects that the treaty rights of the Yakama,
Umatilla and the Nez Pierce Indian tribes will be protected
by the issuance of the RCRA permit for the Hanford Federal
Facility, as the permit contains provisions for addressing
releases or threatened releases of hazardous waste and
hazardous constituents. In addition, any corrective actions
selected under the terms of the HSWA Permit will be subject
to review and comment by all interested parties before
implementation under the terms of the HSWA Permit.

Permit Change:

No permit change is required in response to this comment.

Comment #13.3, Condition I.K.1.d., Inspection and Entry, Page 12:

Dirk Dunning provided a comment on sampling and monitoring
"at reasonable times" for the purpose of ensuring permit
compliance or as otherwise authorized by RCRA. The
commenter suggests access should not be limited to
reasonable times but access should be provided for at
"anytime."

Response #13.3:

EPA believes that access as specified in HSWA Permit
Condition I.K.l.d is consistent with 40 CFR S 270.30(i) and
the provisions of Section 173-303-810(10) of the Washington
Administrative Code (WAC), which include language allowing
access at reasonable times. It has been EPA's experience
that by allowing for access at "reasonable" times, the

-- required -sampling and monitoring to insure permit compliance
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can be accomplished. Thus, EPA does not believe that it is
necessary to deviate from the normal permit language used in
other permits with respect to access issues.

Permit Change:

Nopermit change is required as a result of this comment.

Comment #13.4, Conditions I.L, Monitoring, Item 2:

Dirk Dunning provided a comment on the retention of
monitoring point records. The commenter believes that
monitoring records should be retained in perpetuity or until
"such times as these materials have been permanently
rendered nonhazardous."

Response #13.4:

The regulations codified at 40 CFR S 270.30(j) and WAC 173-
303-810(11) require owners and operators of a permitted
facility to maintain such monitoring recordsforat__least
three years, and data from groundwater-monitoring wells and
associated ground-water surface elevations for the active

consistent with both the federal and state regulations
regarding this period of retention. The activities
conducted -by the permittee under the HSWA permit are

-predominantly corrective actions, which involve the
investigation and, if necessary, remediation of releases or
threatened releases of hazardous waste or hazardous

----- constituents. These activities do not involve the long-term
storage or disposal of hazardous wastes, which would require
retention of records for the life of the facility and any
applicable post-closure period. Any such long-term disposal
unit would be a permitted unit governed by the RCRA portion
of the Hanford permit issued by the state of Washington.

ERA has- included HSWA- Permit -Cond-tion I.L., Monitoring and
Records, which specifies in part:

"...[that] all data used to complete the application
for this permit [shall be maintained] for a period of
at least five (5) years from the date of sample,
measurement, report, or certification of recording,
unless a-longer retention period for certain
information is required by other conditions of this
periit."

In-addition, this five year period may be extended by the
Administrator at any time by notification in writing to the
Permittee.
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Permit Change:

HSWA Permit Condition I.L.2. has been modified to specify
that groundwater monitoring data, and associated-ground-
water surface elevation data be retained for the active life
of thefacility pursuant to 40 CFR S 270_30f(j) (2) .--The
revised permit condition reads:

"The Permittee-shall-retain, or ensure the retention of, at
the facility, or other approved location, all records of all
sampling and analysis information (including all calibration
and maintenance records and all original strip chart
recordings for continuous monitoring instrumentation),
records and results--of inspections, -copies of all reports
required by this permit, and records of all data used to
complete the application for this permit. These records
shall be retained for a period of at least five (5) years
from the date of sample, measurement, report, or
certification of recording, unless a longer retention period
for certain information is required by other conditions of
this permit. This five (5) year period may be extended by
the Administrator at any time by notification, in writing,
to the Permittee, and is automatically extended to five (5)
years after the successful conclusion of any enforcement
action. Unless authorized pursuant to 40 CFR S 264.552,
this requirement shall apply to other documentation produced
pursuant to 40 CFR Part 268 (land disposal restrictions) and
related portions of Section 6.0 of the FFACO, as amended.
The Permittee shall maintain records from all ground-water
monitoring wells and associated ground-water surface
elevations-for the active life of the facility."

Comment #13.5, Conditions I.N.1 and I.P.1., Notification:

Dirk Dunning provided a comment that the reporting to the
National Emergency Response Notif ication Center which "has
been interpreted to mean with-in one hour" be referenced in
t-he--HSWA Portion of the RCRA--Permit.

Response #13.5:

EPA believes that HSWA Permit Conditions I.N.l. and I.P.1
-- - regarding Notification are consistent with Twenty-four hour

requirements under 40 CFR S 270.31(l)(6). The Hanford
Contingency Plan also provides specific notification
requirements. In addition, HSWA Permit Cn-.dition I.E.2 has
been modified to indicate that the Permittee is required to
comply with Section 103 of CERCLA as'well as other federal
law, including the Emergency Planning and Community Right-
To-Know Act of 1986, as amended ("EPCRTKA"), 42 U.S.C.

-SS 10ol et-secg, notwithstanding compliance with the terms
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of the HSWA Permit. The one-hour notification requirement
in EPCRTKA is a separate requirement, distinct from the
twenty-four hour reporting requirement of 40 CFR
S 270.31(1)(6).

Permit Change:

HSWA Permit Condition I.E.2 has been modified to indicate
that the Permittee is required to comply with Section 103 of
CERCLA--as-well as other federal law, including the Emergency
Planning and Community Right-To-Know Act of 1986, as amended

- -----EPCRTKA")-,--42 U.S.C. SS 11001 et seg., notwithstanding
compliance with the terms of the HSWA Permit.

Comment #13.6, condition I.o.1, Transfer of Permit:

Dirk Dunning provided a comment regarding transfer of this
permit to a new owner or operator. The commenter was
concerned about transfers of the permit might allow the
facilities at the Hanford Site to be used for general waste
-disposal-and-stated-that it would be appropriate to "limit
the use of the permit and-disposal to only--those materials
generated on the Hanford site and to only those materials
generated by the Federal Government or its contractors." In
addition he stated that the permit should be "disallowed
without reissuance from the beginning."

Response #13.6:

EPA believes that Condition 1.0.1 regarding the transfer of
the permitis consistent with 40 CFR SS 270.30(1)(3), 270.40
and 270.41. These regulations allow the transfer of a
permit to a-new owner or operator provided the permit is
either modified, or revoked and reissued to the new
owner/operator. andthe__ther_ provisions of the regulations
are followed.

The issue regarding limiting the scope of the permit to
allow only disposal of wastes generated on the Hanford
Federal Facility is governed by RCRA Permit Condition II.N,
"Receipt of Waste Generated Off-Site", in the state of
Washington's RCRA permit for the Hanford Federal Facility.
EPA directs the reader's attention to that permit condition
for further discussion. In addition, the HSWA Permit
currently does not provide for use of the Hanford Federal
Facility for disposal of hazardous waste or hazardous
constituents -from--off-site -genez.cors.

Permit Change:

No permit change is required as a result of this comment.

14



comment #13.7, Condition I.U., confidential Information:

Dirk Dunning provided a comment regarding confidential
-- -information--and stated that this section should.be-"removed

and confidentiality not be allowed."

Response #13.7:

-EPA believes that HSWA Permit Condition I.U. is consistent
with 40 CFR SS 260.2 and 270.12, which in general allow any
person submitting information to the Agency to assert a
claim of confidentiality over such informatinn. Any
information generated- -as part - of- this -permit -may be
requested under--the--provisions of-the Freedom of - Information
Act, 5 U.S.C. SS 552 et sec. The procedures and regulations
developed under FOIA, 40 CFR Part 2, and 40 CFR SS 260.2 and
270.12 will govern whether the information can be released
to the requestor.

Permit Change:

No permit change is required as a result of this comment.

Coneflt_#13.8,_Page_4,_ Section ... ).

Dirk--Dunning provided a comment regarding the requirement in
a RFI Workplan which requires the Permittee to provide a
description of the horizontal and vertical extent of any
immiscible-or dissolved contaminants originating from the
Facility. The commenter stated that "there is a problem on
the Hanford Site with materials which have been disposed of
to the soils which have descended through the soil column
and into thewaters_ and groundwaters" and that--"there has
been some consideration given to deciding that it is not
practicable to remove those materials because there is no
known technology today to get at them." The commenter then
stated that "I think it's appropriate that requirements be
put in place as part of the permit that technologies must be
developed" to address such contaminants as "one of my
principle concerns is the natural resource trust rights on
the site as administered under the Superfund laws be
protected."

Response #13.8:

EPA agrees in part and disagrees in part with this comment.
This comment refers, in part, to the requirement of
paragraph---(-6-)-(B) (1) (-a) (i)--of Attachment A to the HSWA
permit. This paragraph requires the Permittee to

-- characterize groundwater contamination at or from the
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facility, including the vertical and horizontal extent of
contamination, rate of present and future migration, and
factors influencing migration. Attachment A to the HSWA
permit -a'i- contains similar requirements -for characterizing
contamination of soil and fill materials, including a
requirement to extend such characterization both vertically
and horizontally- as- n--essary--to deternirre--the full extent
of-soil contamination.

The RCRA corrective action program, and the site-specific
corrective action permit conditions in the HSWA permit, use
a RCRA Facility Investigation (RFI), or remedial
investigation, to characterize the nature and extent of
potential releases from solid waste "pna2pment units.
Results--of- this- investigation are- usc, in turn, to
determine what, if any, corrective measures are required to
address such releases as necessary to protect human health
and the environment. As described in EPA's proposed Subpart
S- rule (55 Fed. Reg. 30798, 3085, July 27, 1990), both RFI
investigations and the overall corrective action process are
intended to be phased processes. That is, each phase or
task should be consistent with existing data or information
needs and of appropriate rigor and focus to support
decision points of each phase. The need for, and nature of,
subsequent phases should be based on results of previous
phases.

At the time the draft HSWA permit was issued for public
comment-,- insufficient-- data- were available to sufficiently
characterize releases from SWMUs identified in the permit
for purposes of determining the need for, or nature of,
corrective'action. Thus, the HSWA permit does not impose
specific remedial requirements, but only lays out a generic,
conditional framework for remedy selection and
implementation. Final remedy selection is intended to be
based on site-specific conditions at each SWMU pursuant to
HSWA Permit Condition III.D.

EPA agrees in -part that cleahup of releases from SWMUs to
groundwater may prove technically challenging, and that in
some instances, proven remedial technology may not be
immediately available, to address particular releases, if at
all. In the context of a phased investigation and
remediation program, however, a decision with regard to
specific remedial technologies, or technical
impracticability, is generally premature in advance of RFI
data and a corrective measures study (CMS). A permit
condition directing the Permittee to develop techi logy to
address releases of specific contaminants would be
inappropriate before-data-are- available documenting a
release warranting corrective action of such constituents.
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While the HSWA permit does not require the Permittee to
develop or implement any specific remedial technology at
this time, nothing in the permit prohibits EPA from
requiring the Permittee from evaluating new or innovative
technologies at such time as a corrective measures study is
imposed pursuant to HSWA Permit Condition III.D.

EPA does agree that disposal of materials to the soils, with
subsequent transport of contaminants to the soil column and
to groundwater, is a potential release mechanism at certain
SWMUs at the Hanford Federal Facility. EPA believes that
the technical requirements of Attachment A to the HSWA
permit specifically address this scenario, and that
appropriate data will be obtained during the RFI process.
Additionally, HSWA Permit Condition III.D and Attachment C
to the HSWA permit insure that the results from the RFI will
be incorporated into the CMS study.

EPA agrees in part with this comment in that there currently
are limited technologies for removing groundwater
contaminants such as dense non-aqueous phase liquids
(DNAPLs). EPA has specified in HSWA Permit Condition III.H.
the requirements for determining if compliance with a remedy
is not technically practicable. HSWA Permit Condition
III.H. specifies the information to be provided by the
Permittee to the Agency to determine technical
impracticability. Such_inform4tion includes, but is not
limited to, measures to control exposures and alternative
measures for cleanup.

Permit Change: -

No permit change is required as a result of this comment.

Comment #13.9, Natural Resource Trust Rights:

DirkDunning provided a comment regarding the potential
conflicts between Superfund law and the Clean Water Act and
the Oil Spill Prevention Act. The commenter requested that
any such potential conflicts be clarified, as one of his
concerns was that "should the state of Washington enter into
a permit of this sort and fail to protect the natural
resource trust rights and commit what under the law might be
considered -an irrevocable or irretrievable commitment of
resources,_ that then fif the state's] failure to uphold the
trust rights [occurs,] that those financial obligations may
well transfer to the state of Washington from the federal
government. I believe that-it's in the interests of the
citizens of the state of Washington that not be allowed to
happen."
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Response #13.9:

The commenter appears to be referring to Section 107(f)(1)
of CERCLA, 42 U.S.C. S 9607(f)(1), which states that
liability to the United States or State or Indian tribe for
damages to natural resources will not be imposed on a -
permittee if the permittee can demonstrate that such damages
were:

"specifically identified as an irreversible and
irretrievable commitment of natural resources in an
environmental impact statement, or other comparable

-- environment -analys-is1 -and the decision to grant a
-- - permit or license authorizes such commitment of natural

resources, and the facility or project was otherwise
operating within the terms of its permit or license, so
long as, in the case of damages to an Indian tribe
occurring pursuant to a Federal permit or license, the
issuance of that permit or license was not inconsistent
with thefiduciary duty -of the United States with
respect to such indiAn trihe."

The HSWA portion of the RCRA permit for the Hanford Federal
Facility, issued by EPA, does not "authorize such commitment
of natural resources" such that damages to natural resources
have been deemed necessary in order to comply with the terms
of the HSWA permit. Indeed, it is the intent of EPA that
compliance with the terms of the HSWA permit will protect
the natural resources at the Hanford Federal Facility.
Corrective action that may occur under the terms of the HSWA
permit will address the releases ot threatened releases of
hazardous waste or hazardous constituents at the Hanford
Federal Facility. Any such corrective actions that may
tesult in damages to natural resources will be strictly
scrutinized-and-be-subject to public comment before approved
by EPA or Ecology under the terms of the HSWA permit.
Therefore, the commenter's concerns regarding protection of
natural resources at the Hanford Federal Facility are
addressed under the current terms of the HSWA permit. For
further explanation see EPA's Response to Comment #13.1.

Permit Change:

-No permit-change is required-a-s-a result of this comment.



SUPPLEMENTAL COMMENTS BY U.S. ECOLOGY, SUBMITTED MARCH 31, 1994.

U.S. Ecology, Inc., provided supplemental comments on March 31,
1994 to EPA regarding the low-level radioactive waste regional
dispuca± facility located in Richland, Washington. The responses
to these supplemental comments, Section 15.0, on EPA's Hazardous
and Solid Waste Amendments (HSWA) Portion of the RCRA Permit are
addressed by EPA's Response to Comments, Section 22.0. This
letter requested a meeting with EPA Region 10 which was held on
May 12, 1994 in Seattle, Washington with U.S. Ecology, Inc.,
representatives. A copy of EPA' response to U.S. Ecology's
March 31, 1994 letter is contained in the Administrative Record
for the HSWA Portion of the RCRA Permit issued by EPA.
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COMMENTS BY DEPARTMENT OF ENERGY - RICHLAND OPERATIONS OFFICE
(ENERGY) SUBMITTED APRIL 11, 1994.

Comment-#8f165:- Definitions, Page5 and 6:

-Department -of -Energy----Rich-land Operations:Ofifie (Energy)
provided a specific comment on the definition of "facility"
or "site" on pages 5 and 6 of the Definitions Section of the
HSWA Portion of the RCRA Permit. Specifically, Energy
stated that the definitions were ambiguous since the
reference to Attachment 2 of the Dangerous Waste Permit was
incorrect, i.e., "Parcel "C" is not reflected in the
Attachment." In addition Energy stated that the definition
of lccility" and "site" should be rewritten to exclude

specific portions of the Hanford Federal Facility, i.e., the
North Slope lands, the 100 acre site leased to the state of
Washington and then subleased to US Ecology, Inc., and the
BPA-owned Midway site.

Response # 18.165:

EPA agrees in part and disagrees in part with this comment.
EPA disagrees that the 100-acre site leased to the state of
Washington and subleased to US Ecology, Inc., should be
excluded from the definition of "facility." In response,
EPA has clarified the reference to the legal description for
Parcel "C" (i.e., 100 acres of land leased to the State of
Washington-and- subleased to the US Ecology, Inc.). EPA also
-disagrees that the -North Slope-lands should be -excluded from
the definition of "facility." This area is contiguous
property under the ownership or control of the Permittee,
the -Departkent --f-Energy-, -and is-thus properly included in
the Hanford Federal Facility. As discussed in EPA's
Response to Comment 22.4, corrective action at the North
Slope lands is addressed through the FFACO. Past practice
units at this area are therefore not addressed under the
HSWA permit.

EPA agrees that certain portions of the Hanford Federal
Facility should be excluded from the definition of
"facility." For example, the legal description in
Attachment F to the HSWA Permit excludes the BPA-owned
Midway site and lands owned by the state of Washington. See
also EPA's Response to Comment #22.4 (Perkins-Coie
representing__USEcolngy) for further discussion of the
definition of "facility" and "site."

Permit Change:

EPA has added the Hanford Legal description as Attachment F
to-the HSWA portion- of the RCRA permit. Attachment F to the
-SWA Permit-excludes- Parcel "A" -(BPA-wned-Midway Site) -and
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Parcel "B" (state of Washington-owned land) from the
jurisdiction of the HSWA Permit. All other land owned by
the Department of Energy is included within the scope of the
HSWA Permit, but some of the SWMUs on Energy-owned land are
not addressed under HSWA Permit Condition III.B. because
corrective action at those- SWMUs are, or-will be, addressed
under alternative, enforceable mechanisms.

Comment #18.166: Conditions I.C.3, III.A.2.a, III.A.2.f.(vi),
Pages 9, 23 and 24:

Energy provided a specific comment on the incorporation of
schedules into the HSWA Portion of the RCRA Permit through a
permit modification. Energy stated that the schedule for
implementation should be established and maintained within
the FFACO. Specifically Energy stated "[it] is the intent of
the FFACO to maintain RCRA/CERCLA integration and to ensure
that the work is properly prioritized and carried out based
on environmental significance, and the overall strategy
towards-cleawup of the Hanford Site. This cannot be

- -effectively-achieved if the clean up schedules, and the
ability to modify such schedules for RCRA corrective action
operable units, are controlled through a separate process
from the CERCLA response action operable units."

Response # 18.166:

EPA disagrees with this comment. The FFACO Action Plan,
Section 6.2, "Treatment, Storage, and Disposal Permitting
Process," en Page AP 6-4 states:

"Section 3004(u) of RCRA requires that all solid
waste management units be investigated as part of
the permit process. The statute provides that the
timing for investigation of such units may be in
accordance with a schedule of compliance specified
in the permit. [EPA and Energy] have addressed
the statutory reqiuirpment through preliminary
identification and assignment of all known past-
practice units to specific operable units. These
operable units have been prioritized and scheduled
for investigation in accordance with the work
schedule (Appendix D)."

Section 6.2, "Treatment, Storage, and Disposal Permitting
Process," Page 6-4 of the Action Plan, also states that:

"It is the intent of all parties that this
requirement be met through incorporation of
applicable portions of this action plan into the
RCRA permit. This will include reference to
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specific schedules for completion of
investigations and corrective actions."

The FFACO identifies all known RCRA past practice ('RPP")
units to be addressed through RCRA corrective action
authority. A major milestone, M-15-00, is included for
complet-ion of all RCRA- Facility Invest-igation/Corrective

---Measures Study (RFI/CMS) activ-ities, with--intermed-iate
milestones specified on a unit-specific basis. According to
the language quoted above from the FFACO and HSWA Permit
Condition III.A.2.a, all activities through the CMS stage at

-- -RPP- units -identif ied- -iT- Appendix C of the -FFACO- Will be
performed under the FFACO and the schedules included
therein. Since no schedule of compliance for "PT Cr CMS
activities for RPP units are included in the HSWA Permit,
there is no "separate process from the CERCLA response
action operable units" for schedule modification during the
RFI/CMS process for RPP units.

Section 7.4.3 of the FFACO Action Plan notes that "the CMS
report will become the basis for revision of the RCRA permit
through-the modification-. proces ... " The Corrective
Measures Implementation (CMI) phase will be conducted once
the remedy for a RPP unit is incorporated into the permit
according to HSWA Permit Condition III.A.2.e, along with the
schedule of compliance required by Section 3004(u) of RCRA.
Section 7.4.4 of the Action Plan states that "the-CMI phase
will - c--nducted in accordance with the schedule of
compliance specified in the RCRA permit and the work
schedule (Appendix D)." Thus, the FFACO clearly states a
dual schedule of compliance is to govern each RPP unit
following-incorporation of the respective remedy for each
RPP-unit-into- the HSW---Permit.--- Energy's comment, therefore,
is in opposition to the express language in the FFACO for
incorporation of a remedy into a RCRA permit for RPP units
during the CMI phase.

While schedule changes for RPP units during the CMI phase
may- entail modification of -the- FFACO- and- the--HSWA permit,
EPA believes that the administrative processes for these
modifications can and should be concurrent. This approach
will minimize administrative overhead, and__promateeffective
public involvement.

Schedules of compliance for RFI, CMS, and CMI phases of
corrective action at solid waste management units not
addressed by the FFACO will be addressed entirely in the
HSWA Permit.

Permit Change:

No permit change required in response to this comment.

22



comment #18.167: Condition I.I.1, Page 11, lines 30-38:

Department of Energy - Richland operations Office (Energy)
provided a specific comment to delete the last sentence of
HSWA Permit Condition I.I.1, as Energy believes that the
last sentence is inconsistent with the regulatory language
of 40 CFR S 270.30(d). Specifically, Energy stated that
"the Agency does not have the regulatory authority to
prohibit permittees use of any legal defense to which they
are entitleyd _by_lvaw._ Jurisdiction tca etermine lega1

-------- defense- rests- with -the courts and the legislature, not
administrative agencies."

Response #18.167:

- - EPA-agrees -with this-comment and has revised the Final HSWA
Permit- Condition -I-.1-.I to-be-consistent with
40 CFR S 270.30(d) and WAC 173-303-810(5).

Permit Change:

EPA has changed the Final HSWA Portion of the RCRA Permit
Condition I.I.1 to read as follows: "In the event of
noncompliance with this permit, the Permittee shall take all
reasonable steps to minimize releases to the environment,
and shall carry out such measures as are reasonable to
prevent significant adverse impacts on human health and the
environment."

Comment #18.168: Condition I.L.5, Lines 1-17, Page 14:

Energy commented that it is unclear whether the specific
information to be included in the Permit Information
repository would be included in one repository near the
Hanford Facility, or in all four repositories. The last
sentence of the Draft Permit condition I.L.5 describes the
inclusion of raw data with all corrective action reports and
investigations included in the information repository,
unieA it is a -artof the report. Addinq raw data to the

information repositoryv-cnllection could increase the size to
a level that will become unmanageable.

Response #18.168:

Due to the intense public interest in Hanford and the
importance of raw data in the establishment of the decision
record at Hanford, EPA believes it is appropriate to include
the requirements envisioned in the proposed rule in the
revised draft permit. However, EPA believes that it is more
appropriately incorporated into the permit under specific
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report requirements. In this fashion, raw data will be
closely- assoc-i-at-ed with the appropriate decision documents.
See HSWA Permit Condition I.L.5.

This approach is also consistent with EPA's proposed Subpart
S corrective action rule (55 Fed. Reg. 30,798, July 27,
1990), in particular, proposed 40 CFR SS 264.513(e) and
264.52(b)-. These proposed regulations state in part that:

---A-il raw- data, -such -as laboratory reports, drilling
logs and other supporting information generated from
[investigations required under 40 CFR S 264.510] or the
remedial activities shall be maintained at-the-facility
(or other location approved by the Administrator)
during the life of the permit, including the term of
any reissued permits."

EPA uses the proposed Subpart S rule as guidance for
permitting purposes on a case-by-case basis. EPA believes
that HSWA Permit Condition I.L.5, which is of similar scope
to--the cited-proposed regulation, is fully justified on the
site-specific considerations discussed in the previous
paragraph.

HSWA Permit Condition I.L.5 requires that the Permittee
establish and maintain an information repository for the
-purpose of making accessible to interested parties
documents, reports, and other public information developed
pursuant to investigations and activities under the HSWA
permit. This repository must be located "within a
reasonable distance-from- -the facility." For the purposes of
the HSWA iermit, the public information repository located
at or near Richland, Washington, shall be the repository
referred to in HSWA Permit Condition I.L.5.

Permit Change:

- -No=permit-change is required in response to this comment.

Comment #18169-Condition I.m., ,i 22-26, Page 24:

-Energy-stated that Draft Permit Condition I.M.1 is
unnecessary and should be deleted since the condition
pertains only to the dangerous waste portion of the RCRA

Response #18.169:

EPA agrees in part with this comment. HSWA Permit Condition
I.M.1 could be interpreted to apply to any changes or
alterations to the permitted facility for the management of
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hazardous waste, even to changes not related to the
permittees HSWA obligations. When EPA issues only the HSWA
portion of- a permit -(that is, where the State is authorized
to issue the non-HSWA portion on its own), EPA must "tailor"
a provision such as this "so that it would apply only to
those changes in plant operations affecting (the
permittee's] HSWA obligations." See In re General Motors
Corporation. Inland Fisher Guide Division, RCRA Permit No.
IND 980 700 801, RCRA Appeal No. 93-5 (July 11, 1994),
p.--l4. In this-sense,- EPA- agrees that the draft permit
language in the HSWA Permit is overly broad.

EPA notes, however, that portion of the RCRA permit issued
by the Washington Department of Ecology contains a similar
change notification provision. The Ecology-issued RCRA
Permit document, combined with the EPA-issued HSWA Permit
document, constitute the entire RCRA permit for the Hanford
Federal Facility. Regardless of any narrowing in scope of
the HSWA Permit Condition I.M.1, the Permittee is
effectively required to provide notification of any planned
physical alteration or addition to either EPA or Ecology.
In some cases, joint-notification would be required. For
example, if wastes generated pursuant to corrective action
obligations were managed in a regulated unit permitted by
the Department of Ecology, changes to the regulated unit
would require joint notification to EPA and Ecology.

Finally, EPA notes-that-this issue is partially moot, as
HSWA Permit Condition I.V.1 reauires notifications pursuant
to the HSWA Permit to be sent to the Department of Ecology.
Thus, Ecology will effectively receive notification of all
planned changes to the facility, including those required by
the HSWA Permit. EPA, however, need receive only
notifications pursuant to the HSWA Permit.

Permit Change:

HSWA Permit Condition I.M.1 is changed to read as follows:

"I.M.1 The Permittee shall give prior notice to the
Admi-ni-strator-,--as soon as possible, of any planned
physical alterations or additions to the portions
of the facility subject to this HSWA Permit."

The Permittee is required to report planned changes in
accordance with 40 CFR SS 264.56(d)(1), 264.56(j),
270.30(1)(2), 270.41, 270.42, 270.65, and/or WAC 173-303-
809, -830(3), and -830(4).
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Comment -#-1-8-.l--Condition I.T._2, Lines 50-53, PagI5:

Energy stated that "the specific regulation, 40 CFR
S 264.73(b)(9), relates to waste minimization certification.
To require all the information defined under I.T.2 to be
certified (e.g., strip charts) is unrealistic."-

Resnonse #18.170:

-EPA -agrees with this comment. The signature and
certification specified by HSWA Permit Condition I.T.2 are
required under 40 CFR SS 270.11, 270.30(k) and WAC 173-303-
810(12).

Permit Change:

The Final HSWA Permit Condition has been changed to delete
reference to Draft HSWA Permit Condition II.F and 40 CFR
S 264.73(b)(9). The reference to 40 CFR SS 270.11,
a70.30(k} and_ WAC 173-303-810(12) has been added to HSWA
Permit Condition I.T.2.

Comment #18.171: Condition I.V.1, Lines B-35, Page 16:

Energy stated that "the Department's Project Manager has
provided direction for distribution of documentation under
t.FAc,-which is inconsistent with this condition."
Energy also stated that "the FFACO Project Managers have
established protocol for transmittals under the FFACO that
is different than listed. For example, the Department's
Project Mdnager has requested that most of the transmittals
go directly to the- appropriate LaCey--or- K-ennewick office.
Reference to the protocol under the FFACO will ensure that
needs of the Project Managers are met."

Response #18.171:

EPA agrees with this comment for submittals governed by the
FFACO protocol. However, for submittals outside the FFACO,
HSWA Permit Condition I.V--L specifies -the distribution of
documentation to the Agency and to the Department.

Permit Change:

EPA has revised HSWA Permit Condition I.V.1 to specify in
part that "All reports, notifications, and submissions that
are required by this HSWA pa-ait,_for-those actions not
governed by the FFACO, to be sent or given to the

-Adminis t rator should be sent or given to:" and "All reports,
notifications, and submissions that are required by this
-- -Permi-t- for activities 9Vrnu by the FFACO should be sent
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in accordance with transmittal provisions established under
Section 9.0, 'Documents and Records' of the FFACO." EPA has
also added the name and address on the Ecology Hanford
Section Manager currently located in Richland, Washington.

Comment #18.172: Condition I.V.2, Lines 37-43,_Page-16:

Energy stated that "if the information repository discussed
under this-condition-and previously-discussed under Draft
Permit Condition I.L.5 is intended to be the same as one, or
all, of the public information repositories defined under
the-- FFACG, it-is-riot -realistic to place all records, or
notifications, and submissions in the repository. Delete
last sentence starting on line 40, or add at the end of the
sentence: ", or made available to the public on request."

Response #18.172:

EPA disagrees with this comment, in part. HSWA Permit
Condition I.L.5-spec-ifies that information must be placed by
the Permittee in an information repository which is
accessible to the public. The information repository has
been defined in the definitions section of the HSWA Permit.
EPA agrees that it is not realistic to file information in
all public information repositories as identified in the
FFACO. See further explanation under EPA's Response to
Comment #18.168, supra.

Permit Change:

No permit change is required in response to this comment.

Comment # 18.173: Condition II.C.1, Lines 50-55, Page 18 and
Lines 1-5, Page 19:

Energy stated that "the Agency should reword this condition
to eliminate the specified period of time for submittal of
permit applications. This condition should be rewritten to
be consistent with the Draft Dangerous Waste Permit
Condition II.W.l."

Response # 18.173:

EPA disacgrees with_ this comment, in part. However, EPA has
revised HSWA Permit Condition II.C.1. to be consistent with
the state's Dangerous Waste Permit Condition II.W.1 to read
as follows:

"To the extent work required under Part III of this
HSWAPermit must be done under permit(s) or approval(s)
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pursuant to other federal, state, or local regulatory
authorities. thePermittee shall use its best efforts
to obtain such permits. For the purposes of this
permit condition the term 'best efforts' shall, at a
minimum, mean submittal of a complete application for
the permit(s) and/or approval(s) in accordance with the
schedule approved by the Agency. 'Best Efforts' shall
also mean submittal of a complete application for the
permit(s) and/or approval(s) with lead time for
issuance of such permit(s) and/orapproval(s) as is
typical for that action. Copies of all documents
relating to actions taken, pursuant to this permit
condition shall be kept in the information repository
as specified in HSWA PermY' orAition I.L.5."

Permit Change-

EPA has changed HSWA Permit Condition II.C.1. to be
consistent with the state's Dangerous Waste Permit Condition
II.W.1 regarding other permits and approvals.

Comment #_18.174, Condition TT.D. Lines 8-46, Page 19:

Energy stated that "this condition exceeds regulatory
requirements without sufficient justification and is
ambiguous. Condition II.D.1.a arbitrarily defines 'best
efforts.' This condition does not recognize the Energy's
right under the FFACO to raise the defense that proper
operation or- maintenance could not be achieved because of a
lack of appropriated funds. DOE-Rt cannot violate the
provisions of the Anti-Deficiency Act. The Agency is
exceeding its regulatory authority by attempting to
arbitrarily define the term 'best efforts' in the Draft
Permit. Conditions II.D.1 and II.D.l.a, however, are unique
to this Draft Permit and are arbitrarily drafted. There is
no explanation in the Responsiveness Summary, HSWA Portion,
for the uniqueness of this Draft Permit Condition.

"'Best Efforts' should be evaluated on a case-by-case basis,
as is done for other Agency permittees. Many of the terms
in-this arbitrary definition are undefined elsewhere in the
Draft Permit, such as the term 'outside contractors.' This
leads to ambiguity as to what the Department expects the
Permitteestodo ta-satisfy this permit condition.

"The Draft Permit does not recognize that the DOE-RL may
raise as a defense that proper operation or n-intenance was
not possible because of the lack of appropriated funds. The
FFACO in Article XLVIII, paragraph 143, preserves the DOE-

-RL's right-to- raise this defense and the Department's right
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to dispute it. The Permit needs to parallel the FFACO on
thits issue.

Response #18.174:

EPA disagrees in part, and agrees in part, with this
comment. This condition recognizes and does not preclude

- -Energy's right to raise the defense that proper operation or
maintenance could not be achieved because of a lack of
appropriated funds, for corrective actions taken by Energy
under the FFACO. Also, with respect to the actions taken by
nery which are not governed by the FFACO, EPA recognizes
that Energy cannot violate the provisions of the Anti-

- Deficiency Act. As such, EPA has defined "best efforts" for
purposes of HSWA Permit Condition II.D to also mean
"adequate planning, staffing, laboratory and process
controls, seeking funding (emphasis added), and operation of
backup or auxiliary facilities or similar systems as
necessary to meet the required schedules."

EPA agrees that best efforts should, in part, be evaluated
on a case-by-case basis. Nevertheless, EPA believes that
certain actions must be taken by any permittee before a
schedule extension request is considered. These actions
should be considered a minimum performance threshold on the
part of the Permittee before a schedule extension request
warrants consideration, as opposed to an exhaustive
-enumeration of those actions-whi-ch fully constitute best
efforts. HSWA Permit Condition II.D.l.a. reflects this
minimum performance threshold. EPA-will evaluate on a case-
by-case basis the need for additional actions that may be
-required--of-the -Permittee- to fulfill- the "best efforts"
threshold for consideration of a schedule extension request.

EPA disagrees that the "best efforts" language in this
permit condition is arbitrary. In fact, EPA routinely
provides similar language in corrective action permits,
tailored to site-specific-needs,-as a means to communicate
basic performance expectations. EPA believes that the cited
activities represent prudent and common sense actions
integra to management of nroierts for corrective action.
Successful management of the corrective action process is
necessarytn insure protection of human health and the
environment. HSWA Permit Condition II.D.l.a, therefore, is
not arbitrary, and is fully within the scope of authority in
Section 3004(u) of RCRA and 40 CFR S 264.101.

EPA agrees that the term "outside contractors" is not
elsewhere defined. This term has been deleted from HSWA
Permit Condition II.D.l.a. EPA does nQtbelieve that other
terms appearing in this -permit-e-andition -warrant explicit
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definition. As stated in Paragraph v. of the definitions
section of the HSWA Permit:

"Where terms are not defined in the regulations or the
permit, the meaning associated with such terms shall be
the standard dictionary definition or their generally
accepted scientific or industrial meaning."

Should ambiguity remain after application of the standard or
generally accepted meaning of terms in issues of best
efforts and schedule extension, EPA will evaluate the
application of best efforts on a case-by-case basis, as
suggested by Energy.

Permit Change:

HSWA Permit Condition II.D.l.a has been revised to read as
follows:

"For the purposes of this permit condition, the term
- - - - -T!est--efrLts shal-i;-at- a-minimum, include performance

of all activities necessary to award contract(s) no
later-tran-s-ixty-(-&) -calendar days after the
information necessary to award the contract(s) is
available to the Permittee, or other such time as
approved in advance by the Administrator. 'Best
efforts' shall also include, but not be limited to,
adequate planning, staffing, laboratory and process
controls, seeking funding, and operation of backup or
auxiliary facilities or similar systems as necessary to
meet the required schedules."

Comment #18.175: Condition III.A.1, lines 16-22, Page 23:

Energy stated that "DOE-RL and its contractors should always
be governed by the methods and procediures established in
support of the FFACO, and not conditions III.B.1 through
III.J. Also, III.I should be III.J at the end of the
paragraph." Energy also suggested that the following
-sentence- be- added at the end of the- paragraph; "If DOE
assumes the management of corrective action activities
through its contractors for a SWMU(s) listed under Condition
III.B.1, the SWMU(s) will be incorporated into the FFACO and
corrective actions will be satisfied as specified in the
FAQQO and not through conditions III.B through III.J and
the supporting attachments." Energy also proposed that the
Agencv "change _I.l toIII.J-at the end'of the existing

-paragraph." In support of these proposed changes, Energy
stated that "to apply two separate processes to the DOE-RL
and its contractors__for_ conducting cleanun activities on the
Hanford Site would result in confusion and unnecessary added
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costs. Methods, plans, and procedures would have to be
significantly revised to address a few SWMUs for which DOE-
RL might assume responsibility."

EPA disagrees with this comment. The definition of the
Hanford Site in the FFACO specifically excludes leased lands
from being subject to jurisdiction under the FFACO. As
such, the SWMUs located on-the -eased lands at US Ecology
must continue to be included in the HSWA Permit in order to
insure that there is a legal mechanism (i.e., RCRA
corrective action under the HSWA Permit) to ensure that the
US Ecology SWMUs are investigated and, if necessary,
remediated. EPA cannot defer to the FFACO the corrective
action processes and procedures for lands which are not
-subject to FFACO jurisdiction.

Permit Change:

No permit change is required in response to this comment.

-Comment-# 18.176: Condition III.B.1.a, lines 20-24, Page 25:

Energy stated that "no benefit will be gained by including
the US Ecology, Inc. (US Ecology) site in the Permit, HSWA
Portion, because the US Ecology Site will be closed in
accordance with a license issued by the state of Washington
pursuant to the Nuclear Energy and Radiation Control Act,
RCW 70.98. Item 66 of US Ecology's- license includes
provisionse for closure of this site in accordance with the
Facility Closure and Stabilization Plan (Closure Plan).
Therefore, the site-specific permitting and closure process
specified in the US Ecology radioactive materials licenses
should take precedence over an investigation of corrective
action-SWirs --undertaken in--accordance witn Section 3004(u)."
Energy also recommends "that any requirements related to
SWMUs on the US Ecology site be incorporated in the Closure
Plan. Such an approach can be pursued without resorting to
the inclusion of the SWMUs on the US Ecology site.in the
Permit, HSWA Portion."

"While the land under the US Ecology site is owned by the
Federal Government, the land is leased to the state of
Washington under a 99-year lease. Because of the broad
terms of the lease, the property is not under the 'control
of the owner or operator' (see 58 Fed. Reg. 8664, Feb. 16,
1993), which is a necessary predicate for including
corrective action provisions in a permit. As noted in the
US Ecology comments submitted by Perkins Coie dated March
16, 1992 to the Agency on the initial Draft RCRA Permit, it
is US Ecology's position that the DOE-RL has no real measure
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of control over the US Ecology site and that US Ecology and
the state of Washington have responsibility for all
envi-ronmental- cleanup -activities at the US Ecology site.
The DOE-RL should not be placed in a position where it has

permitrequiremertas placed on-it--for an AFA linnqsea
activity where it -has absolutely - f-responsibility. for those
activities. Because-the state of Washington is both US
Ecology's landlord and regulatory authority and since the
purpose of the AEA license is to assure the site is operated
and-closed- in a manner -that is protective of public health
and the environment, it is reasonable to expect that the
state and NRC will required the US Ecology site to be closed

-a environmenta.y -appropriate manner. From a policy
-tanidpoint, the DOE-RL and the federal taxpayers should not
be required or requested under a RCRA permit to take
_cnrrective-actions-at- a- licesed comercial raAdioctive low-
level waste disposal site. While DOE-RL will seek to obtain
compensation from the state of Washington and US Ecology for
any costs DOE-RL is required to incur, this process is
inefficient to all parties; any necessary corrective actions
should be taken solely under US Ecology's radioactive
materials licenses."

"It would appear to-be--inconsistent with the requirements of
the AEA to require investigation and cleanup under RCRA of
the US Ecology site when these obligations will be addressed
under the US Ecology, Inc. site license and closure plan,"

Response #18.176:

EPA disagrees with this comment. See responses to Perkins-
Coie comments (representing US Ecology) and US Ecology
comments #22.1 through #22.11.

Permit Chanae:

No permit change is required in response to this comment.

Comment # 18.177: Condition III.C. through III.J, Attachments A
through E, Pages 26-77:

Energy proposed "that these conditions be deleted and
deferred at this time, as the conditions are not expected to
be applied to a corrective action activity conducted by the
DOE-RL and its contractors. Refer to comment on Condition
III.A.1, HSWA Portion (Page 23, lines 16-22). It is

-expected--that all remaining corrective action activities
will be performed in accordance with the FFACO. To maintain
-these conditions--in -the Permit, when the conditions have no
application, will be confusing to the public, and those

-responsible for administrating or adhering to the permit
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conditions. Even the Agency has proposed to defer
corrective action at the only location (US Ecology site)
that would be covered by these conditions. If deferral of
corrective action at that site is not changed to a
deletion... it still would be appropriate to defer issuance
of these conditions until the time at which corrective
action is required."

Response # 18.177:

EPA disagrees in part with this comment. As discussed in
EPA's Responses to Comments ##18.175, 18.176, and 22.i
through 22.11, and elsewhere in this Response to Connents,

- t. that portion of the Hanford Federal Facility
occupied by US Ecology must be addressed by the HSWA Permit.
In addition, SWMUs identified after the effective date of
the HSWA Permit and located on land owned by Energy but
leased to other parties will not be covered by the FFACO
past practice- procedures-, as the FFACO- by -its -terms excludes
leased lands from being subject to the FFACO. Therefore,
HSWA Permit Conditions III.C. through III.J. and Attachments
A through E are necessary to ensure that all existing and
newly-identified SWMUs which are not subject to the FFACO
past practice procedures will be investigated and, if
necessary, remediated under the terms of the HSWA Permit.

EPA agrees that actions required by HSWA Permit Conditions
IILC._thrugh_ILr.J. to address SWMUs at that portion of
the Hanford Federal Facility occupied by US Ecology may be
deferred as specified in HSWA Permit Condition III.B.2.
However, since this is a conditional deferral, Permit
Conditions III.C. through III.J. must remain in the HSWA
Permit as a contingency.

The FFACO also provides for incorporation ofRCRA past
-practice units (RPP) into the HSWA Permit at the time of
remedy selection. See EPA's Response to Comment #18.166.
HSWA Permit Conditions III.D. through III.J. and Attachments
B, D and E must remain in the permit to accommodate this
regulatory pathway. Since this pathway is already clearly
established in the FFACO, there is no basis to support a
deletion or deferral of any of the relevant HSWA permit
conditions.

Permit Change:

- No--permit- change-is -required in response-to these comments.
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SUPPLEMENTAL- -OMMENTS -BY-THE --.- S. -DEPARTMENT OF ENERGY-RICHLAND
OPERATIONS OFFICE, DATED 11 MAY 1994.

The U.S. Department of Energy Richland Operations Office provided
supplemental comments on May 11, 1994 to EPA. These supplemental
comments, however, contained no additional comments on the
Hazardous and Solid Waste Management Act Portion of the RCRA
Permit issued by EPA Region 10. The responses to Energy's
supplemental comments are addressed by the Washington State
Department of Ecology in its Responsiveness Summary, Section
19.0.
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COMMENTS BY DAVIS, WRIGHT, TREMAINE, (REPRESENTING ENVIROCARE,
INC.) ON THE HSWA PORTION OF THE DRAFT HANFORD SITEWIDE PERMIT,
DATED MAY 11, 1994

Comment# 20.1: condition III.B.1.a Solid Waste Management Units:

Envirocare of Utah, Inc. ("Envirocare") submitted a comment
on the identification of solid waste management units on
Conditions III.B.l.a.(i) and III.B.l.a.(ii) subject to
corrective action requirements at the US Ecology site as the
Chemical Trench (SWMU 1) and Low-Level Radioactive Waste
Trenches 1 through 11A (SWMUs 2 through 13). Envirocare
specifically commented that the underground resin tank
should be added as SWMU 17.

Response # 20.1:

EPA agrees with this comment. The "Hanford Site, US
Ecology, Inc., Richland, Washington, RCRA Facility
Assessment Report, Final Report" (hereinafter "US Ecology
RFA"), dated June 22, 1992, indicated that the underground
resin tank area was closed under approval by the state of
Washington in 1988. Two tanks were removed, and the
remaining three tanks were emptied and filled with concrete.
However, there was no secondary containment system
associated with these tanks, and there is documentation of
at least one leak from one ofthe tanks in 1985. In
addition, the RFA documents that these tanks managed organic
and metal-containing wastes. A release from these units was
documented, along with a significant potential that these
releases included hazardous waste and/or hazardous
constituents. Thus, EPA believes that further investigatory
work- at these tanks is required. However, the RFA also
indicates that there are concerns regarding unnecessary
worker exposure to radioactive constituents while conducting
investigatory work at these tanks. Therefore, EPA believes

-that--due to the exposure of workers to high levels of
radioactivity, investigation of this SWMU might be better
addressed as part of the US Ecology facility site
stabilization and closure plan under its Radioactive
Materials License.--Thus--EPA will defer implementation of
RCRA corrective action at this SWMU as provided in HSWA
Permit Condition III.B.2.

Permit Change:

The permit has been modified to identify SWMU #17 in HSWA
Permit Condition III.B.l.a.(iii). The various deferral
options in HSWA Permit Condition II.B.2 apply to this SWMU
as well.

35



Comment #20.2: Condition III.B.2, Corrective Action Requirements:

Envirocare submitted a comment on HSWA Permit Condition
III.B.2. and specifically requested that this condition be
revised to include that the Agency and the Department of
cology-enter-into a Memorandum of Understanding (MOU) -with

the Department of Health requiring US Ecology to implement a
RCRA -Facility -Investigation (RFI), a Corrective Measures
Study (CMS) and implementation of corrective and interim
measures that meet all applicable requirements under RCRA
and the Washington State Administrative Code.___In__addition,
Envirocare also provided the following comments: (1) that
US Ecology should be responsible for implementing RCRA
Corrective Action and the Department of Ecology should be
given the primary oversight role for all RCRA Actions at US

-- Ecology; (2) corrective action should be accomplished under
MTCA procedures and cleanup standards; (3) the US Ecology
closure and post-closure plan should be overseen by the
Department of Ecology and meet RCRA standards; (4) the

--radioactive -material-s licen- sould b a-ended to
incorporate all actions required under this condition; and
(5) the draft MOU should be revised to include all RCRA
actions required at the US Ecology Site.

Response #20.2:

EPA agrees in part and disagrees in part with these
comments. First,_EPA-agreaes-that the corrective actions
taken under the HSWA Permit must be conducted in such a
manner that is protective of human health and the

-- environment. This will be accompliished by conducting the
necessary corrective actions by following the detailed
--provisions of HSWA Permit Conditions III.C. through III.E.

However, EPA disagrees with the comment that US Ecology
should--be -responsibl-e-for-corrective action under the terms
of the HSWA Permit. While it may be more practical for US
Ecology to conduct a RCRA corrective action program within
the property that it leases, the fact remains that US
Ecology is not a Permittee under the HSWA Permit and is not
a party to the FFACO or "Tri-Party Agreement" governing
remedial and corrective actions at the Hanford Federal
-Facility. -Th ZWUs located at the US Ecology facility are
included in the HSWA permit _because of the provisions of
Section 3004(u) of RCRA, 42 U.S.C. S 6924(u). Section
3004(u) states that any permit issued after November 8, 1984
shall require "corrective action for all releases of
hazardous waste or constituents from any solid waste
-management units at a treatment, storage, or disposal
facility seeking a permit under this subchapter, regardless

-- of the time at which waste was placed in such unit."
(Emphasis added). As such, EPA conducted RCRA Facility
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Investigations ("RFAs") at the Hanford Federal Facility in
order to -identify all SWHUs that may require further
investigation and/or remediation. The "Hanford Site, US
Ecology, Inc., Richland, Washington, RCRA Facility
Assessment Report, Final Report" (hereinafter "US Ecology
RFA"), dated June-f2; 1992, identified certain SWMUs that
require further investigation at US Ecology. US Ecology
leases land from the Washington State Department of Ecology,
which in turn leases the property from the U.S. Department
of Energy ("Energy"). Thus, Energy owns the land upon which
the SWMUs are located at US Ecology. Since the HSWA portion
of the RCRA permit is being issued to Energy as the owner
and co-operator of the Hanford Federal Facility, Energy is
the only party upon whom RCRA corrective action requirements
can be imposed under Section 3004(u) of RCRA for the SWMUs
at the US Ecology facility.

Ecology has the responsibility to issue RCRA permits in the
state_ o_ Washington__in__lieu of EPA, as Ecology has been
authorized by EPA to implement many aspects of the federal
RCRA program. Ecology is currently seeking authorization
for the RCRA corrective action program; however, as of the
date of issuance of the HSWA permit, this authorization has
not yet been finalized. As such, EPA must issue the HSWA
-portion of the RCRA--perm-it -f-or--the Hanford Federal Facility.
If and when the state -f-Washington-receives authorization
for the RCRA corrective action program, the state, under the
-terms--of the- HSWA permit, must modify its RCRA permit to
incorporate the HSWA requirements into its RCRA permit. At
that time, Ecology will become the primary regulatory agency
in charge of overseeing compliance with the RCRA permit,
while EPA will retain an oversight role of the state's
enitre authorized program. Until the state of Washington
becomes authorized for RCRA corrective action, EPA by
statute cannot allow the state to have the "primary
oversight role" under the HSWA permit as suggested by the
commenter.

Likewise, the state of Washington does not currently have
authorization under RCRA to allow the state's Model Toxics
Control Act ("MTCA") procedures and cleanup standards to be
the process which will govern corrective action under the
HSWA permit. As part of the state of Washington's proposed
corrective action authorization package, the state proposes
to allow facilities to conduct RCRA corrective actions using
an alternative state authority, MTCA. Such corrective
actions will use a MTCA Order ar." will follow MTCA
procedures and cleanup standards in order to complete the
facility's corrective action obligations. The MTCA Order
would not be considered to fulfill the RCRA statutory
corrective action obligations under Section 3004(u) until
the MTCA Order has been incorporated by reference into a
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RCPA permit-- However,_unless and until-the state receives
authorization for RCRA corrective action, EPA cannot suggest
in the HSWA permit that corrective action at the US Ecology
facility-must-proee--under the --MTA--procedures and-c-leanup
sta dardsn---lowever,-in HSWA Permit Condition III.G
-"-Action--Leve-l-s-")-- EPA has--stated that the "Permittee shall
consider the Washington State Model Toxics Control Act
Standards, and Federal regulatory requirements including EPA
health-based values," when conducting corrective actions
-under- the HSWA permit-. As such,--MTCA cleanup-standards will
be considered as part of corrective actions under the HSWA
permit, as suggested by the commenter.

.Tbe .com. _ als-stated _tmatdit wi shd _ tn _sae _that the US
Ecology site stabilization and closure plan meet RCRA
standards and to have closure overseen by Ecology. In
support of this comment, the commenter cites specific state
statutory language and specific terms of US Ecology's
Radioactive--Materials--License.-- The-commenter-then-states
that closure and corrective action activities must be
coordinated in order to ensure that corrective action will
be accomplished. EPA agrees that corrective actions under
-the HSWA permit should- be coordinated, as applicable, with
the ongoing site stabilization and closure actions under US
Ecology's license. However, EPA has no authority under RCRA
to require US Ecology to amend its Radioactive Materials
License to incorporate RCRA standards. US Ecology's license
was issued by the state of Washington Department of Health
("Health") to US Ecology under the authorities granted to
Health by the Nuclear Regulatory Commission ("NRC"). The
NRC in turn gets its -authority from the Atomic Energy Act of
1954_,_ as_ amended ("AEA"), 42 U-S C. - 20-11 et _sg. Under
Section 1006 of RCRA, 42 U.S.C. S 6905, EPA cannot regulate
"any activity or substance which is subject to" the AEA,
"except to the extent that such application (or regulation)
[under RCRA] is not inconsistent with the requirements of"
the AEA. The US Ecology site stabilization and closure plan
is -bei-ng prepared hv U&_ Ecology undcr the authority of the
AEA, the NRC, state law and regulations, and the terms of
its NRC license. If the US Ecology site stabilization and
closure-plan -developed pursuant to the Radioactive Materials

-cn- nvontually includes RCRA-related provisions and
requirements, then any RCRA corrective actions that may be
required under the HSWA Permit at the US Ecology facility
will be performed in such a manner to ensure proper
coordination and to limit duplication of effort. However,
EPA under the HSWA Permit cannot require that the US Ecology
NRC license be amended ;o incorporate RCRA corrective action
requirements.

Regarding the- draft MOU, -EPA has considered using the MOU as
a vehicle to assist the corrective action process for the
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SWMUs located at US Ecology. To date, US Ecology has not
shown a willingness to allow deferral of corrective action
under the HSWA Permit to one of the five administrative
options in HSWA Permit Condition III.B.2 in order to address
the investigation and, if necessary, corrective-action at
the SWMUs at US Ecology. The whole purpose of the draft MOU
was to assist EPA, Ecology and Health to coordinate the
"circumstances and arrangements under which Health will
incorporate and oversee RCRA corrective action requirements
in conjunction with Health's oversight responsibilities for

--the- Radioactive Mater-ials-License-held by- US-Ecology." See
Draft MOU. If US Ecology continues to be unwilling to allow
RCRA corrective action to proceed for the SWMUs located at
US Ecology under the terms of an amended license, then there
sno reason for--EPA to enter into a MOU with-Health. EPA

and Ecology can administer RCRA corrective actions by and
through the terms of the HSWA permit.

rw.it Chang:

No permit change is required in response to these comments.
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COMMENTS BY US ECOLOGY, INC., ON THE PROPOSED RCRA "PART B"
PERMIT FOR _TREATHENT 4 BTORAG,_AND DISPOSAL OF HAZARDOUS WASTE AT
THE UNITED STATES DEPARTMENT OF ENERGY'S HANFORD FEDERAL FACILITY
(PERMIT NO. WA7 89000 8967) DATED MAY 9, 1994.

EPA's response to the comments contained herein.have -been _
prepared in response to US Ecology's comments dated May 9, 1994.
EPA is also attaching its previous Response to Comments, dated
February 9, 1994, which were issued as part of the reissuance of
the draft HSWA permit. EPA's February 9, 1994, Response to
Comments and this Response to Comments are meant to be consistent
with each other. This Response to Comments is also intended to
supplement and clarify EPA's February 9, 1994, Response to
-Comments.-- If-any -inconsistenci - xist between the two responses
to comments,-then this response will supersede the February, 9,
1994, Response to Comments.

Comment # 22.1:

US Ecology commented that the "US Ecology site is not
subject to RCRA (and has never been) because it does not
engage in the treatment, storage or disposal of hazardous
waste. As set forth in US Ecology's comments, dated January
i3, -1993,-on the-RCRA Facility Assessment Report prepared by
PRC Environmental Management, Inc., (the "PRC" Report), US
Ecology-has-never received a RCRA regulated hazardous or
mixed waste at the time of disposal. As a result, there are
no SWMUs at the US Ecology site. Therefore, EPA has no RCRA
authority to require corrective action at the US Ecology
site."

Response #22.1:

EPA disagrees in part with this comment. Section 3004(u) of
RCRA, 42 U.S.C. S 6924(u), and regulations promulgated at
40 CFR S 264.101 requireorrective__action, as necessary, to
be included in all permits issued after November 8, 1984, in
order to protect human health and the environment for all
releases of hazardous waste or hazardous constituents from
any solid waste management unit (SWMU) at a facility seeking
a RCRA permit. EPA agrees with US Ecologyhat _S Ecolnav
is not subject to the permitting requirements of Section
30-0& of _RCRA, _40_ FRPart 270. or the authorized s t ate RCRA
program at this time. See EPA Response to Comment #4.1,
infra.

In response to this comment, the response dill first discuss
the definitions of "solid waste," "hazardous waste," and
"solid waste management unit" under RCRA and its
implementing regulations and EPA guidance. The response
will then examine the findings of the US Ecology RFA and
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discuss those findings in the context of the previous
definitions.

A "solid waste" under RCRA is defined under Section 1004(27)
(42 U.S.C. S 6903(27)) as being:

"any garbage, refuse, sludge from a waste treatment
plant, water supply treatment plant, or air pollution
control facility and other discarded material,
including solid, liquid, semisolid, or contained
gaseous material resulting from industrial, commercial,
mining and agricultural -operati-ons-, and from community
activities, but does not include solid or dissolved

- - material in domestic sewage, or -solid or dissolved
materials in irrigation return flows or industrial
discharges which are point sources subject to permits
under section 1342 of Title 33, or source, special
nuclear, or byproduct material as defined by the Atomic
Energy Act of 1954, as amended."

A solid waste is further defined under 40 CFR S 261.2 as
being:

"any discarded material that is not excluded by
S 261.4(a) or that is not excluded by variance granted
under SS 260.30 and 260.31.

"(2)-a discarded material is any material which
is:

-------- (i) Abandoned, as explained in paragraph (b)
of this section; or

(ii) Recycled, as explained in paragraph (c)
of this section; or

(iii) Considered inherently waste-like, as
explained in paragraph (d) of this section.

"(b) Materials are solid waste if they are abandoned by
being:

(1) Disposed of; or

(2) Burned or incinerated; or

(-3- Accuulated, stored-, -or-treated--(but not
recycled) before or in lieu of being abandoned by
being disposed of, burned, or incinerated."
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A "solid waste management unit" is defined in the preamble
to the RCRA first codification rule as including:

- "--..any unit at the facility [seeking a permit
under Section 3005(c) of RCRA] 'from which
hazardous constituents might migrate,- irrespective
of whether the units were intended for the
management of solid and/or hazardous wastes.' H.R.
Rep. No.198, 98th Cong., 1st Sess.; Part 1,60
(1983)." See 50 Fed. Reg. 28702, 28712 (July 15,

----1985).

EPA has further defined the term "solid waste management
unit" in its proposed Subpart S regulations as:

"any discernable unit at which solid wastes have
been placed at any time, irrespective of whether
the unit was intended for the management of solid
or hazardous waste. Such units include any area
at a facility at-which solid wastes have been
routinely and systematically released." See 55
-Fed.- Reg. --30,798 #-30,874 (July 27, 1990) .

The Subpart S SWMU definition has been upheld by EPA's
Environmental Appeals Board as being "consistent with both
the statutory-definition of 'solid waste management' and the
legislative history concerning units intended for regulation
under RCRA Section 3004(u)." See In re GMC Delco Moraine,
RCRA Consolidated Appeal Nos. 90-24 and 90-25, RCRA Permit
Nos. OHD 045 557 766 and OHD 060 928 561, November 6, 1992,
at 5; In re: Environmental Waste Cdntrol, RCRA Appeal No.
92-39, RCIZA Permit No. MID 057 002 602, May 13, 1994, at 16,
n.9.

The term "hazardous waste" is defined in Section 1004(5) of
RCRA, 42 U.S.C. S 6903(5), as being:

"a solid waste, or combination of solid wastes,
which because of its quantity, concentration, or
physical, chemical, or infectious characteristics
may

(A) cause, or significantly contribute to an
increase _in -serious irreversih1, nr
incapacitating reversible, illness; or

-(B) pose a substantial present or potential
hazard to human health or the environment
when improper-l-y -treated- stored,-transported,
or disposed of, or otherwise managed."
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The term "hazardous waste" is further defined at 40 CFR
S 261.3 as follows:

"(a) A solid waste, as defined in S 261.2, is a
hazardous waste if:

(1) It is not excluded from regulation as a
hazardous waste under 5 261.4(b); and

(2) It meets any of the following
--- criteria:. ..

The criteria under 40 CFR S 261.3(a)(2) include: 1) whether
the solid waste exhibits any of the characteristics of
hazardous waste identified in 40 CFR Part 261, Subpart C;
2) whether the solid waste is a listed waste under 40 CFR
Part 261, Subpart D; 3) whether the solid waste is a
mixture of a solid and a characteristic hazardous waste and
the-mixture--retains-a-characteristic of a hazardous waste;
and -4)- whether the -solid -waste--is a -mixture of a- solid and
a listed hazardous waste. Thus, under 40 CFR Part 261,
hazardous wastes are a subset of the universe of solid
wastes identified under Part 261.

The US Ecology RFA identified 19 SWMUs at the US Ecology
portion of the Hanford Federal Facility, and it recommended
that some of these SWMUs required various levels of further
study (i.e.- a RCRA-Facility Investigation (RFI) was
required). See "Hanford Site, US Ecology, Inc., Richland,
Washington, RCRA Facility Assessment Report, Final Report"
(hereinafter "US Ecology RFA"), dated-June-22, 1992,
prepared by PRC Environmental Management, Inc. The SWMU of
greatest concern is SWMU #1 which is an unlined chemical
disposal trench which was operated by the facility prior to
1980. The- RFA--indi-cated -that this chemical trench appeared
to have received, before 1980, various hazardous chemicals
in -boxes and drums, and some free liquids as well.

The US Ecology RFA indicated that file searches conducted by
US Ecology revealed "only the disposal of solid
beryllium/copper metal shavings, scintillation fluids, and
phenolic waste from three generators (US Ecology, 1990).
These documented wastes included hazardous constituents such
as benzene and toluene. Past disposal practices for this
trench may have included disposal of additional
uncontainerized bulk liquid waste (AT Kearney, 1987)." See
US Ecology RFA, p. 12. Also, the US Ecology RFA identified
that US Ecology--trenChets -- -through 1 r e-i-d------
scintillation fluids, and some discarded shielding
containers and resin waste that may qualify as mixed waste
due to lead and other potential metals contamination. See
US Ecology RFA, p. 12. In addition, the US Ecology RFA
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identified the resin tanks (SWMU 17) as being an area which
managed organic and metal-containing wastes. Materials such
as metal shavings, scintillation fluids containing benzene
and toluene, discarded lead shielding, resin waste and
phenolic waste clearly fall under the definition of a "solid
wastew-under Section 1004(27) of RCRA and 40 CFR S 261.2, as
these "materials" were "disposed of" in the US Ecology
trenches. Thus, it is clear that the chemical trench and
trenches 1 through 11A, and the resin tanks contain solid
waste, and are also considered solid waste management units
under RCRA.

In a recent RCRA permit appeal before EPA's Environmental
Appeals Board, the Board ruled that the proposed SWMU
definition contained in EPA's proposed Subpart S rule does
not r-equire -a showi-ng- of a-re-leas-e-of- hazardous waste or
constituents if the proposed SWMU is a "discernable unit at
which solid wastes have been placed at any time." In re
General Motors Corporation, Inland Fisher Guide Division

(hereinafter "MC"), RCRA Permit No. IND 980 700 801, RCRA
Appeal No. 93-5 (July 11, 1994), at 11.

In GMC, the Permittee (GMC) sought review of a final HSWA
permit decision by EPA Region V. -In its petition, GMC
challenged, inter alia, the Region's designation of five
solid waste management units at GMC's manufacturing facility
in Anderson, Indiana. The Board upheld Region V's
designation of all five SWMUs, and stated that for each
designated unit, the Region had identified adequate evidence
in the administrative record which showed that either the
SWMUs were units in which solid wastes had been placed, or
that the alrea was one at which solid wastes had been
routinely and systematically released, or both. GMC,
at-pp. 4-14.

In upholding Region V's designation of SWMUs at the GMC
facility, the Board quoted the definition of a "solid waste
management unit" from EPA's proposed Subpart S rules, and
Stated:

"[tjhat definition does not, as GMC suggests, require
EPA to demonstrate that a particular unit was used for
storage of hazardous wastes before designating the unit
as a SWMU. To the contrary, although the definition
acknowledges the distinction between solid waste and
hazardous waste ('irrespective of whether the unit was
intended-for- the management of solid or hazardous
waE la') it refers only to 'solid waste' when

-identifyingq theL materiaL placed -at or released from a
potential SWMU. And the proposed Subpart S definition
requires only the 'placement' of solid waste at a
particular- unit to- support designation of the- unit -as a
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SWMU; the definition does not, as GMC suggests, require
both the placement of waste and the occurrence of
routine and systematic releases of that waste."
(Emphasis in original). See GMC, at 8.

The Board goes on in GMC to state that:

"The proposed Subpart S definition of solid waste
management unit, on which GMC here seeks to rely,
requires no showing of a release if the proposed SWMU
is a 'discernable unit at which solid wastes have been
placed at any time.' 55 Fed. Reg. at 30,874." See
GMC, at 11.

Thus, it is clear that in order for a unit to be designated
as a SWMU, EPA does not need to show in the administrative
record that the unit had received hazardous waste or that
the unit has been shown to be actively releasing. Rather,
EPA must be able to show that the proposed SWMU is a
"discernable unit-at which-snlid wastes have been placed at
any time." In this case, the US Ecology RFA indicated that
the proposed SWMUs at the US Ecology facility had received
various types of solid waste in the past, such as solid
beryllium/copper metal shavings, scintillation fluids, and
phenolic waste from three generators, and may have included
disposal of additional uncontainerized bulk liquid waste
(Chemical Trench); and metal shavings, scintillation fluids
containing benzene and toluene, discarded lead shielding,
resin waste and phenolic waste (Trenches 1-lA); and metals
and organic wastes associated with resins in the resin
tanks. This material is clearly solid waste, and the
Chemical Trench and Trenches 1-1lA and the resin tanks are
clearly "discernable units" in that they are discreet,
surveyed and/or marked out areas of the US Ecology facility.
Thus, these trenches and tanks are "solid waste management
units" as that term is defined in RCRA and in the proposed
Subpart S rule.

In addition, SWMUs do not have to be classified as RCRA-
regulated treatment, storage or disposal units in.order for
RCRA corrective action to apply to the SWMUs at a facility
under Section 3004(u) of RCRA, 42 U.S.C. S 6924(u). Rather,
the SWMUs need only be located on a treatment, storage or
disposal "facility" seeking a permit under Section 3005(c)
of RCRA, 42 U.S.C. S 6925(c). See Section 3004(u) of RCRA;
_aeA AlsoS. Rep. No _284,_98th Cong., lst Sess., at 32
(1983) ("The requirement for corrective action (under
Section 3004(u)] applies not lust to releases of hazardous
wastes, but also to releases of hazardous constituents,
including hazardous constituents from solid waste and
hazardous constituents that are reaction by-products"). In
this case, the U.S. Department of Energy has applied for a
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RCRA permit for the Hanford Federal Facility. As such, all
"contiguous property under the control of the owner or
operator" seeking a RCRA permit is subject to corrective

-act-ion- under- Section 3O04 (II of RCRA. A discussion of the
definition of a "facility" for purposes of corrective action
can be found in EPA's Response to Comment #22.4, infra.

Permit Change:

No permit change is required in response to this comment.

Comment #22.2:

US Ecology commented that "even it the1. are any SWMUs at
the US Ecology site (which there are not) there is no
information that a release of hazardous substances or
constituents has occurred from any of the alleged SWMUs at
the site."

Response #22.2:

EPA disagrees in part with this comment. The RCRA Facility
Assessment (RFA) completed in June 22, 1992 identified 19
SWMUs on the US Ecology facility. The HSWA Portion of the

---RCRA Permit-identifies that some of these SWMUs require
further corrective action; i.e., a RCRA Facility
-Investigation- is--required for those SWMUs. See EPA's
Resnonse to Comment #22.1, supra. EPA agrees that the US
Ecology RFA does not conclude that a release has in fact
occurred at the US Ecology SWMUs. However, as explained
below, proof that a release has occurred is not required in
order to-allow EPA to-include corrective action conditions
in HSWA permits. In fact, EPA may impose corrective action
requirements in order to obtain precisely those data which
may confirm or refute the possibility that a SWMU may have
released hazardous constituents.

EPA has the authority to require corrective action at SWMUs
for releases of hazardous waste or hazardous constituents
under Section 3004(u) of RCRA. EPA has interpreted the term
"release" for purposes of RCRA corrective action in a manner
consistent with the definition of "release" under Section
101(22) of CERCLA, 42 U.S.C. S 9601(22). See 50 Fed. Reg.
2,102, 2713 (July 15, 1985). Section 101(22) of CERCLA
defines "re-lease"--as-including any--"spilling, leaking,
pumping, pouring, emitting, emptying, discharging,

jecting, escaping, leaching, dumping, or disposir" into
the environment." EPA, under its proposed corrective action

- rule, -the draft Subpart-S rule (wh-ieh- EPA uses as guidance
pending action on a final rule), proposed including in the
definition of a release such items as abandoned or discarded
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containers and other closed receptacles containing hazardous
waste or hazardous constituents. See 55 Fed. Reg. 30,798,
30,-808 (July 27, 1990).

Existing regulations explicitly contemplate situations where
insufficient data are available to confirm releases from
solid waste management units. For example, 40 CFR
§ 170.14(d)(3) states the following with respect to solid
waste management units and permit applications:

"The owner/operator must conduct and provide the
results of sampling and analysis of groundwater,
landsurface and subsurface strata, surface water, or
air, which may include the installation of wells, where
the Director ascertains it is necessary to complete a
RCRA Facility Assessment that will determine if a more
complete investigation is necessary."

40 CFR S 264.101(b), in part, states:

"Correctiveaction will be specified in the permit in
accordance with this section and subpart S of this
part. The permit will containschedules of compliance
for such corrective action (where such corrective
action cannot be completed prior to issuance of the
permit)..."

Thus, regulatory authority exists for permit conditions that
require investigations to fill data gaps in the RCRA
Facility Assessment. While the HSWA Permit requires the
Permittee to investigate US Ecology SWMUs as a RCRA Facility
Investigation (RFI), data to be gathered are precisely those
that, if available at the time of the RFA, would support a
conclusion of either no further action, or that a full RFI
was required.

The EPA Administrator has ruled affirmatively on this issue.
In the case entitled In re Shell Oil Company, RCRA Appeal
No. 88-48, the Administrator states:

"To require an owner/operator to conduct further
investigation of a SWMU, the Region need not have
conclusive evidence of a release, but instead only
evidence of a likely or suspected release.

See In re Shell Oil Company, RCRA Permit No. WAD 009 275
082 -RCRA&pgga!iNo-_8r-48March_12.__190) _n. 7.

In a similar case, the Administrator stated that:

"...RCRA S 3004(u) does not mandate that the Region
show conclusive proof of a release before requiring the
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permittee to conduct various preliminary site
investigations. Although the section mandates
corrective action for 'releases,' it recognizes that
gapsin available information may require a phased
approach and the inclusion of schedules of compliance.
In my view, the authority in RCRA S 3004(u). to require
corrective action for a release includes the authority

- to-require an applicant or- permittee to determine
whether a suspected release has actually occurred.

See In re Marathon Petroleum Company, Robinson, Illinois,
RCRA Permit No. ILD 005 476 882, RCRA Appeal No. 88-24
(November 16, 1990), p. 5.

The EPA Administrator has also ruled that Section 3a004(u) of
RCRA can be used to require monitoring of future releases at
SWMUs even where there is no evidence of existing releases.
See In re Envirosafe Services of Idaho, Inc., RCRA Permit
Appeal No. 88-41 (April 3, 1990). See also In re General
Motors Corporation, Inland Fisher Guide Division, RCRA
Permit No. IND 980 700 801, RCRA Appeal No. 93-5 (July 11,
1994), at 11; EPA's Response to Comment #22.1, supra.

The US Ecology RFA cited a report prepared by AT Kearney in
September 1987 entitled "Closure and Perpetual Care and
Maintenance of the Commercial Low-Level Radioactive Waste
Disposal Facility on the Hanford Reservation, Phase One
Report" (hereinafter "AT Kearney Report"). The US Ecology

-- RFA-, c-it-ing- the- AT- Kearney Report, stated the following:

--- -- Itis likely that there have been environmental
-releases from-SWMU 1 (chemical trench). Chemicals were
disposed of in this unlined trench in drums and
cardboard boxes. A former US Ecology employee alleged
that past US Ecoloav practices included dumping
uncontained liquid wastes directly into the chemical
trench (AT Kearney, 1987). Also, it is likely that

---- waste disposal- containers buried in this unit 20 years
ago have begun deteriorating and releasing their
contents into the soil. However, no evidence of
release was observed during the [visual site
inspection]." See US Ecology RFA, p. 18.

In addition, the US Ecology RFA indicated there may have
been releases from SWMUs 2 through 13 (trenches 1 through
11A) at the US Ecology Site:

"Environmental releases could have occurred from SWMUs
2 through 13 (Trenches 1 through 11A). These trenches
are unlined and have been used for disposal of
undetermined amounts ofid waste and low-level
radioactive wastes in drums and boxes. As with SWMU 1,
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the containers-have-probably begun deteriorating and
releasing their contents into the soil."

Finally, the RFA identified that releases did or were likely
to have occurred from SWMU 14, the former resin tank. See
EPA's Response to Comment #20.1, supra.

Therefore, EPA does have information indicating that further
investigation in the HSWA Permit of SWMUs 1 through 14 at US
Ecology is warranted. The US Ecology RFA has determined
that it is likely that releases of hazardous constituents
into the environment from these SWMUs has occurred. Further
investigation, and possible- remediation, of these SWMUs is
indicated.

Permit Change:

No permit change is required in response to this comment.

Comment #22.3:

US Ecology commented that there is, likewise, no evidence
that RCRA constituents have migrated beyond the Hanford
Federal Facility's boundaries to the US Ecology's site and,
as a result, no corrective action authority exists under
RCRA S 3004(v).

Response #22.3:

EPA disagrees with this comment. Under the terms of the
draft HSWA permit, EPA is not requiring corrective action
for the SWMUs at US Ecology under the authority of Section
3004(v) of RCRA. Rather, EPA is requiring corrective action
for the US Ecology SWMUs under the authority of Section
3004(u) of RCRA, as the US Ecology SWMUs are part of the
-Hanford Federal Facility for purposes of corrective action.
See-EPA's Response to Comment #22.4, infra, for further
discussion of the definition of a "facility" for purposes of
corrective action.

Permit Change:

No permit change is required in response to this comment.

Comment #22.4:

US Ecology commented that the US Ecology site is not part of
Energy's "facility." US Ecology stated that "[b]y EPA's own
admission, the definition of 'facility' for purposes of RCRA
corrective action is limited in scope when applied to
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federal facilities such as the Hanford Federal Facility.
Only property within the control of DOE can be included in
the -'facilityt for purposes of RCRA corrective action. EPA
has admitted that the US Ecology site is not under the
controLofDOE, and therefore the US Ecology site is not
part of the permitted 'facility.'"

Response #22.4:

EPA disagrees with this comment. In its February 9, 1994
Response to Comments, EPA stated that Section 3004(u) of
RCRA requires that -each -permit for a hazardous waste
treatment; storage, or-disposal facility, issued after
November 8, 1984, contain provisions requiring corrective
action for releases of'hazardous waste or hazardous
constituents from any solid waste management units (SWMUs)
at a facilit- _seeking a p4ermit_ for__treatment, storage or
disposal of hazardous waste, regardless of the time at which
--- ste_-wsp-aced_ in_ such units. Energy, at -the Hanford
Federal Facility, submitted Part A and Part B applications
and is seeking a RCRA permit for facility operations under
EPA/Ecology ID #WA7 89000 8967. At this time, EPA does not
consider US Ecology to be operating a RCRA treatment,
storage or disposal facility subject to RCRA permitting or
interim status regulations codified at 40 CFR Parts 264 or
265. See EPA's Response to Comment #4.1, supra. However,
RCRA requires facility-wide corrective action for the
Hanford Federal Facility, which includes the SWMUs within US

- --Ecology's sublease, since the subleased area is owned by the
Department of Energy and is therefore considered to be part
of the Hanford "facility" for purposes of RCRA corrective
action. -

This response will continue with a discussion of the
"facility" definition as specified in RCRA regulations and
EPA guidance and policy. The discussion will then focus on
the consistency of the permit definition with the regulatory
definitions.

The definition of "facility" for corrective action purposes
is consistent with the recently promulgated corrective
action management unit rule definition of "facility" (58
Fed. Reg. 8658, 8664), codified at 40 CFR S 260.10, which
defines the term "facility" for purposes of corrective
action under RCRA:

"Facility mear-:

(2) For the purposes of implementing
corrective action under S 264.101, all
contiguous property under the control of the
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owner or operator seeking a permit under
Subtitle C of RCRA. This definition also
applies to facilities implementing corrective
actinn ,rdar RCRA Section 3008(h)."

-This definition of facility is- the -same-def-inition that was
upheld in a decision of the U.S. Court of Appeals. See
United Technologies v. U.S. EPA, 821 F.2d 714 (D.C. Cir.
1987). EPA therefore interprets "facility" for purposes of
corrective action to include all contiguous property under
the owner or operator's control. This interpretation is
consistent with the definition of facility in the HSWA
Portion of the RCRA Permit.

EPA has implemented the RCRA Section 3004(u) statutory
requirement through rules codified at 40 CFR S 264.101
(July 15, 1985, 50 Fed. Reg. 28702). In the preamble to that
rulemaking, EPA raised the issue of whether it was
appropriate to use the same definition of "facility" for
federal facilities as private facilities (i.e., all
contiguous property under the owner or operator's control,
see 50 Fed. Reg. at 28712). On March 5, 1986 (51 Fed. Reg.
7722), EPA published a "Notice of Policy and Interpretation"
which stated in part:

-... EPA has concluded that Section 3004(u)
subjects federal facilities to corrective action
requirements to the same extent as any facility
owned or operated by private parties.
Furthermore, EPA has determined that the statute
requires federal agencies to operate under the
same property-wide definition of 'facility.'" 51
Fed. Reg. Qt "I2.

However, in that 1986 "Notice of Policy and Interpretation,"
EPA also stated that:

"[u]nder EPA's interpretation of the definition of
'facility' for section 3004(u), contiguous tracts of
federal lands owned by the United States but
administered by different federal agencies could be
considered-a single 'facility' for corrective action
purposes. -A permit for a-hazardous-waste unit -located
anywhere onthia _colleative federal'facilitv' wou ld

- trigger corrective action requirements for every solid
waste management unit found within its brindaries. In
the western half of the United States', contiguous
federal lands cover large portions of several states.
Moreover, the agency that operates a hazardous waste
unit might not have authority to require or manage
cleanup of solid waste units onlands administered by
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other agencies. The-size of the facility and the
administrative liiitations could make corrective action
very difficult."

"EPA believes that Congress did not intend section
3004(u) to require such wide-ranging cleanups on .

- federal lands. Congress has consistently expected
individual federal departments and agencies to obtain
RCRA permits and manage hazardous waste. For example,
section 6001 of RCRA specifically requires
'departments, agencies and instrumentalities of the
Federal government' to comply with RCRA
requirements....Consequently, EPA is today interpreting
the concept of ow-Rrship for the purposes of section
3004(u) as referring to individual federal departments,
agencies, and instrumentalities." Id. at 7722.

EPA, on the same day (March 5, 1986; 51 Fed. Reg. 7723),
issued a "Notice of Intent to Propose Rules" in which EPA
stated it intended to address three issues through
rulemaking regarding EPA's interpretation of the definition
of a "facility" for corrective action purposes as it affects
"federal compliance with section 3004(u).' 51 Fed. Reg. at
7723. EPA also stated that "[t]his notice is not a proposal
and EPA is not yet requesting comments on these issues."
Id.

EPA, in this "Notice of Intent to Propose Rules," goes on to
state the following:

"The Department of the Interior has expressed concern
that federal agencies might be considered "owners" of
hazardous waste facilities on federal lands operated by
private parties with partial property interests such as
leases or mineral extraction rights. The Department
urges that the federal government should not be held
---respu ble fur releases from such operations.
Furthermore, it believes that the federalagency should
not have to clean up releases on contiguous federal
land when such a private party applies for a RCRA
permit for its hazardous waste facility."

- -"EPA intends to propose a rule that limits Federal
agency responsibility for facilities operated by
private parties with legal ownership interests by
identifying a 'principal owner' for the purpose of
defining the 'facility' boundary under section 3004(u).
The 'principal owner' probably ' uld be the person most
directly-associated with operation of the hazardous
waste facility. Only property within the scope of the
'principal owner's' legal interest would be considered
the 'facility' for corrective action purposes. The
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federal agency that administers the same land would not
be responsible for complying with section 3004(u)
within the principal owner's 'facility.' To determine
whether a private party on federal lands should be
treated as a 'principal owner', EPA might consider
factors such as the degree of control the federal-
agency exercises over the private party's actions, or
-the-amount-of__banefit the aaencv derives from the
private party's waste management operation. EPA will
also- need-to-cons-ider the impact of this concept on
private lands where one private party has granted legal
ownership interests to a second private party that
operates a hazardous waste 'facility.'" Id.

However, EPA subsequently issued a policy directive (OSWER
Policy Directive No. 9502.00-2; April 18, 1986, hereinafter
"OSWER Policy") in which EPA stated the following in
reference to the March 5, 1986, Notice of Intent to Propose
Rules:

"While negotiation of corrective action schedules of
compliance may be handled on a case-by-case basis until
the final rule is promulgated, there is one area
discussed in the Federal Register notice which We
cannotaddress_ _ithout_ a-regulation. - The {March 5,
1986] notice states that in some situations where a
private party has partial property interests such as
leases or mineral extraction rights, it may be
appropriate tode-ine the__facilitv boundary in terms of
the private party's property interest rather than the
Federal agency's property interest. In these limited
situations the private party would be responsible for
taking corrective action rather than the Federal
government. In all such cases Prior to issuance of the
final rule, the Federal agency will be considered the
owner of such Property and will be held responsible for
releases from such operations and for releases on its

-contiuousFederaLlands." (Emphasis added). See OSWER
Policy, at 2.

The situation referred to in the OSWER Policy addresses the
case where a private property lessee/operator is the
permittee seeking a RCRA permit for an operation on
federally-owned land. In that case, EPA, in the 1986 Notice
of Intent to Propose Rules,- indicated that it was
considering limiting the definition of "facility" to the
private property lessee's interest, as the private property
lessee was going to be the permittee. The situation at the
Hanford Federal Facility is just the opposite. The actual
property owner, Energy, is the permittee under RCRA. In
this-case, EPA__must in the RCPA permit include all SWMTs
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owned by the federal agency owner/permittee, under the terms
of the -OSW-ER Pol-icy--listed above, as well as 40 CFR S 260.10
(defining a corrective action "facility" as being comprised
of "all contiguous property under the control of the owner
or operatorseeking a permit under Subtitle C of RCRA").
Thus, EPA has made it clear that until and unless EPA issues
a rulemaking regarding the issue of private party property
interests on Federal land with respect to corrective actions

-under-Section 3004(u) of RCRA, EPA will consider the Federal
agency to be the owner of such privately-leased property and
will hold the Federal agency landowner responsible for
releases from its contiguous Federal lands.

US Ecology raises the issue of whether Federal ownership
alone of the land upon which the US Ecology SWMUs are
located ought to make the US Ecology SWMUs part of the
Hanford Federal Facility. US Ecology argues that the
Federal agency must also exercise "control" over the private

"Bly its own terms, the OSWER Policy does not alter the
agency's published discussion that the federal agency
must also exercise control over the private entity to
include-it-in-the-federal acxsnny's permit; ownership
alone is not enough. EPA has yet to publish the long-
promised rule addressing this issue." See US Ecology's
May 9, 1994 flmmth , p. 13.

-EPA, in-its preamble to the July 15, 1985, codification
rulemaking, stated the following in regards to the
definitiol of "'facility" -and the term "control":

"Accordingly, for purposes of section 3004(a), the term
'facility' is not limited to those portions of the
owner's property at which units for the management of
solid-or hazardous waste are located, but rather
extends to all contiguous prnnorty under the owner or
operator's control."

"The extent to which the above interpretation applies
to federal facilities raises legal and policy issues
that the agency has not yet resolved. To address these
issues, it is necessary to examine the objectives of
Section 3004(u), the-purposes of HSWA, and the
relationship of RCRA to other Federal laws." See
50 Fed. Reg. at 28,712.

Thus, the question of whether Energy, as "owner" of the
"contiguous" US Ecology leased land upon which the US
Ecology SWMUs are located, exercises "control" over those
SWMUs such that they must be included in the HSWA Permit,
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can be answered by examining the factual situation at the
Hanford Reservation "in light of the objectives of Section
3004-(u),- the-purposes-of HSWA--and the relationship of RCRA
to other Federal laws."

During Congress' enactment of Section 3004(u) as part of the
HSWA amendments to RCRA, Congress was concerned about the
future burdens to the Superfund program caused by
unaddressed releases from SWMUs at permitted facilities:

"Unless all hazardous constituents releases from solid
waste management units at permitted facilities are
addressed and cleaned up the Committee is deeply
concerned that many more sites will be added to the
future burdens of the Superfund program with little
prospect for control or cleanup. The responsibility to
control such releases lies with the facility owner and
operator and should not be shifted to the Superfund
program, particularly when a final permit has been
requested by the facility." (Emphasis added). See H.R.
Rep. No. 198, 98th Cong., 1st Sess., pt. 1, at 61
(1983).

It is clear that Congress intended that both owners and
operators of a facility have the responsibility to address
releases of hazardous waste or hazardous constituents from a
facility seeking a permit under Section 3005 of RCRA. At
he Hanford Federal Facility, Energy is the owner of the

entire Hanford Federal Facility, including the land upon
which US Ecology conducts its operations. As such, Energy
as- the owner of the SWMUs at the US Ecology facility is
required to address any releases from those SWMUs under
Section 3004(u) of RCRA.

As suggested-by Congress in the highlighted language given
above, the owner of a SWMU at a facility has the ability, by
definition of the term "own," to "control" releases
occurring on its own land. Energy, at the Hanford Federal
Facility, has leased approximately 100 acres of land it owns
to the state of Washington, who in turn has subleased that
100 acres to US Ecology. Under the terms of the prime lease
between Energy's predecessor (the U.S. Atomic Energy
Commission) and the state of Washington, Energy has the
ability to perform the following actions with respect to the
leasehold estate:

-------"2. -Description of Leasehold-..; (b) (3) To the extent
deemed necessary for the protection of the health and
safety of the employees or personnel of the Commission,
its Contractors, the State, its Sublessees, or the
public, the Commission may, but shall not be obligated

-to- _close -a--i--routes of ingress and egress to and from
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the Leased Premises, or cause the Leased Premises to be
evacuated, or both; provided, that the Commission shall
give such advance notice of the closure or evacuation
as circumstances permit."

"6. Access to Leased Premises by Commission: The-
Commission, or any person- authori7ed by_ it,- shall at
all times have access to th-eLeased Premises for all
reasonable purposes, including without limitation, the
following:"

I-(a) For the protection of the health-and safety of the
employees or other personnel of the Commission, its
Contractors, the State, its Sublessees, or the public;"

-In -addition-, --under the- terms of- Arti-cle--VI of the February
26, 1976, extension of the original sublease (dated July 29,
1965) between the state of Washington and California
Nuclear, Inc., a predecessor in interest to US Ecology, the
state of Washington has the ability to perform the following
actions:

"ARTICLE VI: Access Rights of State: The State, or any
person authorized by it, shall at all times have access
to the subleased premises for all reasonable purposes,
including, without limitation, the following:"

"ll. For the protection of the health and safety
of the public or of the employees, other personnel, or
contractors of the State;"

Thus, it ib clear that Energy has access rights to the
leased premises through the terms of its lease with the
state of Washington in order to conduct actions necessary
for the protection of the public health and safety. The
state of Washington also has access rights for the same
purposes under the terms of its sulhose with US Ecology.
EPA believes that the ability of Energy to obtain access to
the US Ecology facility in order to protect the public
health and safety is one type of "control" over a-facility
that was envisioned by Congress when it stated that both
owners__and operators are subject to the corrective action
requirements of Section 3004(u) of RCRA. EPA believes that
property ownership alone, in the context of corrective
action for contiguous property at a federal facility, is the
requisite degree of "control" required to assert RCRA
Section 3004(u) corrective action authority. However, in
thi. case the Permittee, Energy, also has the ability under
the terms of its lease with the state of Washington to
obtain access to the US Ecology facility in order to conduct
-actions -necessary-to protect public health and safety.
Investigation 4adeifnegeaaary, remediation of releases or
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potential releases of hazardous constituents certainly are
actions_"necessary to protect public health and safety" from
the dangers posed by these RCRA hazardous constituents.

EPA, in the February 1994 Fact Sheet accompanying the draft
HSWA Permit, stated that Energy does not assert "direct
operational control" over US Ecology's operations on its

--- eased-lands. However, EPA believes that day-to-day
"operational control" is not the only type of "control"
-which can-Justify inclusion of privately-leased land in the
definition of a federal "facility" for corrective action
-- rposes At the Hanford Federal Facility, EPA bel-ieves
that the additional factors of Energy's arress rights and
Energy's ability to "close down" the ingress and egress to
the--US- Ecology l-ea-sed-pre iea_-in order to protect public
health and safety justifies inclusion of the US Ecology
SWMUs in the HSWA Permit based on this type of Energy's
"control" over the US Ecology leased premises. See also In
re:--National Cement Company of California, Inc., and Systech
Environmental Corporation, RCRA Permit No. CAD 982 444 887,
RCRA Permit Appeal Nos. 94-5, 94-6 (July 22, 1994),
pp. 8-9.2

At the Hanford Federal Facility, it is clear from the
language_ of_ both_ the- Energy_-State lease- and the State-US
Ecology lease that the parties to these leases understood
that there may be occasions where the lessor may have to
exercise control over the leased premises in order to
protect the public health and safety. Congress, when it
enacted HSWA, stated the following:-

2In that case, the EPA Environmental Appeals Board stated
(in interpreting the definition of "facility" and "owner" under
40 CFR §5 260.10 and 270.10 in the context of a RCRA boiler and
industrial furnace permit)- that--the owner- of a facility, who
leased its property under the terms of a 99-year lease to a
cement kiln operator seeking a RCRA permit, nevertheless was
responsible for signing the RCRA permit application. The EAB
stated that "Tejon [the owner) is an owner of the real property
on which the facility is located. The real property on which the
facility is located is considered part of the facility. An owner
of part of a facility is deemed under the rules to be an owner of
the facility. Owners of facilities are required to have permits.
This is true even for 'absentee owners,' like Tejon, who have
nothing to do with the operation of the facility." National -
Cement, at pp. 8-9. At the Hanford Federal Facility, even though
Energy may have "nothing to do with the operation" of US Ecology,
Energy is the owner of the contiguous land upon which the us
Ecology SWMUs are located and thus Energy is responsible for
corrective action for the US Ecology SWMUs under the HSWA Permit.
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"In conclusion, the Committee believes that the RCRA
regulatory and enforcement program must be conducted in
a manner that controls and prevents present and
potential endangerment to public health and the
environment. In the absence of that, little more will
be done than to contribute to future burdens on th e
-iC"SaerfunA" program...." See H.R. Rep. No. 198, 98th
Cong., 1st Sess., pt. 1, at 20 (1983).

Thus, EPA believes that inclusion of the US Ecology SWMUs as
part of the Hanford "facility" is justified, based upon
Congressional intent in enacting- the HSWA amendments to
RCRA, the fact that the US Ecology SWMUs are located on land
owned by Energy, and the fact tha rnergy has the ability to
"control" these lands under the terms of its lease with the
state of Washington, who in turn has the ability to
"control" these lands vis-a-vis its sublease with US
Ecology.

US Ecology also commented that EPA was being inconsistent
with its inclusion of the US Ecology SWMUs in the HSWA

-Permit; as--EPA-had excluded the-EPA Midway area, the
Washington Public Power Supply System ("WPPSS") area, the
North Slope lands, the Central Waste Landfill, the Hanford
Site Waste Units, and the BPA lands governed by "use
permits", from inclusion in HSWA Permit.

The BPA Midway area is located on land owned by the
Bonneville Power Administration, a major subdivision of
Energy. Consistent with its March 5, 1986 "Notice of Policy
and Interpretation," EPA has excluded the BPA Midway SWMUs
from the HSWA Permit as these SWMUs are "owned" by BPA, and
as such EPA interprets "the concept of ownership for the
purposes of section 3004(u) as referring to individual
federal departments, agencies, and instrumentalities."
51 Fed. Reg. 7722 (March 5, 1986).

The WPPSS area is on land leased to WPPSS. Following the
discussion above in this comment, EPA considers the WPPSS
are to- be part of the contigh-_f property under the control
of the Department of Energy. The WPPSS area is therefore
considered part of the Hanford Federal Facility for purposes
of corrective action. However, WPPSS has its own RCRA
identification number (WAD 98073 8488) and WPPSS has applied
for its own RCRA-operating permit. As part of that permit,
EPA and the state of Washington will require corrective
action, where warranted, for the SWMUs located on the WPPSS
leased lands. As such, there is no need to incl..de the
WPPSS SWMUs in the HSWA Permit at this time. If, for any
reason, corrective action at the WPPSS SWMUs are not
addressed in either a RCRA permit issued to WPPSS, a RCRA
Order (such as an order issued under Section 3008(h) of
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RCRA), or a MTCA Order, then corrective action for the WPPSS
SWMUs shall be addressed under the terms of the HSWA Permit
through the permit modification process. At such time that
a RCRA permit iq issued to WPPSS, this area will be
considered a separate area for purposes of corrective
action, and it will be removed through the permit
modification process from the Hanford Federal Facility.

The North Slope lands, the Central Waste Landfill, and the
Hanford Site Waste Units are areas owned by Energy. These
areas are thus considered part of the Hanford Federal
Facility for purposes of corrective action. Corrective
actions that occur at these areas, however, will occur under
the terms and schedules contained in the FFACO, or Tri-Party
Agreement, between Energy, EPA, and the state of Washington.
The FFACO is the document which, among other things, governs
the cleanup of RCRA and CERCLA past practice units at the
Hanford Federal Facility_ -The North Sloper Central Waste
Landfill, and the Hanford Site Waste Units have been
designated as RCRA past practice units under the FFACO and
will be investigated and, if necessary, remediated under the
terms and -schedules in the FFACO as provided in HSWA Permit
Condition III.A.l. SWMUs at these areas, therefore, are not
expressly included in the HSWA Permit.

The areas of the Hanford Federal Facility being used by BPA
under "use permits" with--Energy-are- also included in the
definition of facility for purposes of corrective action, on
the basis that these areas are contiguous lands owned by,
and under the control of, the Department of Energy. SWMUs
at these areas, however, are not addressed by the HSWA
Permit, as the "use permits" are not-the same as a lease.
The use permits are more similar to a contract than a lease
in that the use permit can be terminated at will by Energy.
Since the FFACO only excludes "leased lands," the BPA lands
governed by these use permits are not excluded from
jurisdiction under the FFACO. As such, and in addition to
the fact that these lands are owned by Energy, corrective
action at these lands is more properly addressed under the
terms-and schedules specified under the FFACO.

Permit Change:

No permit change is required in response to this comment.

Comment #22.5:

US Ecology also commented by stating the following:
- YMoreover -even if the US Ecology site were a RCRA
'facility' (which it is not) EPA is without authority to
require corrective action at the US Ecology site because the
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materials at the site and the activities conducted there are
subject to the AEA, and the application of RCRA to the US
Ecology site is inconsistent with those regulations."

Response #22.5:

EPA disagrees with this comment in part. EPA under RCRA
regulates only the hazardous component of "mixed wastes"
-under RCRA-- --- M-i-xed wastes" under RCRA are solid wastes
which have both a hazardous and a radioactive component.
The }RC, _under__the AEA, regulates the radioactive component
of mixed waste. Thus, on its face, EPA's regulation of only
the hazardous component of mixed waste is not "duplicative"

--- ith-NRC--s-reguiation v-the-radi-active-component - e-t ion
1006 of-RCRA states that where application of or regulation
under RCRA of a substance is inconsistent with regulation of
that substance under the AEA, RCRA regulation of that
substance will yield to the regulation of the substance
under the AEA.

The U. S. Court of Appeals for the D.C. Circuit recently
rejected a petitioner's contention that EPA's interpretation
of RCRA's applicability to mixed wastes was inconsistent
with the provisions of the- AEA. In that case, the Court
found that the petitioners had failed to point out any
directconflict__betweea -EPA' sposition regarding Section
3004(j) of RCRA and any specific provision of the AEA. See
Edison Electric Institute v. U.S. EPA, 996 F.2d 326, 337
(D.C. Cir. 1993). Thus, any inconsistency between RCRA and
the AEA ought to be measured as the two statutes are applied
at a particular site or facility. kPA, in light of the
terms of Section 1006 of RCRA, 42 U.S.C. S 6905, will not
impose RCRA corrective action-requirements which will be
inoonsistentwith anyAEA_ requirements governing the same
waste or material at the US Ecology facility.

InHSWAPermitCnnditionIItf., EPA has providdri a
mechanism by which the Permittee can submit information
which demonstrates that compliance with a remedy selected
would be impracticable.- For example, this condition would
allowthe Permittee to show that implementation of a RCRA
requirement would be technically -impracticable--or--inpossible
given-AEA regulation over a hazardous substance. In
addition, in Attachment A to the HSWA Permit, the Permittee
is allowed-under the RFI- Wnrk Vlan tn abmit existing
information on contamination at the facility as part of the
RFI. These permit conditions show that EPA is willing to be

-flerible-regarding potential duplication of effort during
the investigation of SWMUs under the terms of the permit.
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Permit Change:

No permit change is required in response to this comment.

Comment #22.6:

US Ecology commented by stating the following: "In fact, the
purpose of the RCRA corrective action requirements, namely
the protection- of human health and the-environment, is more
than adequately met at the US Ecology site under the AEA.
The application of RCRA to the US Ecology site will result
in duplicative requirements and increased costs."

Response #22.6:

EPA disagrees with this comment. EPA recognizes that the US
Ecology Site is operated pursuant to AEA under the
Radioactive Materials License issued by the Washington State
Department of Health. However, EPA is required to include
corrective action permit conditions for all SWMUs at the US
Ecology facility. See EPA's Response to Comment #22.4. EPA
has included in HSWA Permit Condition III.B.2 a provision
which specifies that corrective action requirements could be
deferred under HSWA Permit Condition III.B.2.(c)(2) to an
amendment to US Ecology's Radioactive Materials License or
an enforceable, filed Department of Health Order.

As stated in EPA's Response to Comment #22.5, infra, EPA
recognizes that there may be situations where regulation of
a substance under RCRA and the AEA might result in some
duplicative regulation. As a result, EPA allowed for
flexibility in the HSWA Permit in order to accommodate such
potential duplication of effort. However, there has been no
demonstration made in the administrative record for the HSWA
Permit that there is an enforceable mechanism under the AEA
that addressesRCRA carrective action concerns which would
substantiate_-the__ommenter's claim that corrective action
under the WA Permit would "result in duplicative
requirements" for the US Ecology SWMUs.

EPA encourages US Ecology to contine to work with Health to
revise US Ecology's site stabilization and closure plan
under US Ecology's Radioactive Materials License to address
RCRA corrective action concerns. However, until such a
revised license condition is in place and fully enforceable
by Health and/or Ecology and is shown to EPA's and Ecology's
satisfaction to address the required corrective actions

-under- RCRA, EPA -cannot-abrogate --its--statutory -obligations
under Section 3004(u) of RCRA to ensure that releases which
endanger-the public health, safety and the environment are
addressed in the HSWA Permit being issued to Energy. In
addition, until such a revised site stabilization and
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closure plan has been reviewed by EPA and the state, it is
impossible to tell if what is being required under the HSWA
Permit is duplicative or inconsistent with what is being
required under the terms of US Ecology's license.

Permik hage:

No permit change is required in response to this comment.

Comment #22.7:

US Ecology commented by stating the following: "Similarly,
US Ecology is currently monitoring the site pursuant to its
"'J-hington Department of Health license and NRC regulations,
rendering moot EPA's inclusion of alleged SWMUs at the US
Ecology site for additional investigative activity."

Response #22.7:

EPA disagrees with this comment. See EPA's Response to
Comment- #22.1 and #2-2-6. -In addition;-the administrative
record for the HSWA Permit does not demonstrate that the
ongoing -monitoring at the US Ecology facility meets the
technical or performance objectives of RCRA. As a matter of
policy, EPA Region 10 accepts data gathered under other
regulatory or monitoring programs, provided the data can be
validated (technically sound, representative sampling,
proper quality assurance/quality control, etc.) for its
intended purpose.

HSWA-Permit- Condition III.B.2 provides for several options
for deferral-of corrective action obligations at the US
Ecology SWMUs which include, among other options, comparison
of residual concentrations of contaminants to established
standards for purposes of determining whether no further
action is needed. These data may impact and/or include
information from site monitoring pursuant to US Ecology's
Radioactive Materials License. US Ecology may also choose
to modify its license to address the corrective actions
necessary at the US Ecology SWMUs.

-Paragraph 6(B) (l)-(b)-tiii)--of --Atta-chment k to the-HSWA- Permit
implicitly anticipates that existing monitoring wells, such
-as those in- -existence- a+ -the US- Ecology -facility- can- be
incorporated into the monitoring required under the HSWA
Permit. Paragraph 6(B)(2)(d) also allows for existing soil
contamination data to be submitted as part of-the RFI

-cinvestigation nder the HSWA Permit. Paragraph C of
Attachment B to the HSWA- Permit also explicitly anticipates
that data-obtained- from--activities other than permit-
required actions may be considered towards fulfilling
actions required under the HSWA Permit.
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Permit Change:

---- -No-permit change is required in response to this comment.

Comment #22.8:

US Ecology commented by stating the following:
N"otwi-standing EPA's suggestions to the contrary, the fact

that US Ecology is not a party to the FFACO does not give
EPA authority to require corrective action at the US Ecology
site under RCRA. The FFACO cannot and does not give EPA
authority that it- does not have under RCRA.

Response #22.8:

EPA disagrees with this comment, in part. EPA has addressed
the integration of the HSWA Portion of the RCRA permit with
the FFACO under HSWA Permit Condition III.A.1 by stating the
following:

"The corrective action for the Hanford
Federal Facility will be satisfied as
specified in the FFACO, as amended, except as
_otherwi-se prnvided herein For th------
waste management units not covered by the
FFACO, RCRA corrective action requirements
will be addressed by HSWA Permit Conditions
III.B through III.J."

EPA agrees-that the US Ecology is not a party to the FFACO.
EPA is issuing the HSWA Portion of the RCRA Permit to the
United States Department of Energy. See EPA's Response to
Comment #4.1, supra. By includin the US Ecology SWMUs in
the HSWA Permit, EPA is not relying on language contained in
the FFACO. Rather, EPA is relying on the terms of Section
3004(u) of RCRA, 42 U.S.C. S 6924(u). In addition, EPA is
relying on 40 CFR S 264.101(a), which states that:

"The owner or operator of a facility seeking
a permit for the treatment, storage, or
disposal of hazardous -waste-must institute
corrective action as necessary to protect
human health and the environment for all
releases of hazardous waste or constituents
from any solid waste management unit at the
facility, regardless of the time at which
waste was placed in such unit."
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In addition, EPA has authority to include corrective action
requirements for solid waste management units under 40 CFR
S 264.101(b), which states in relevant part that:

"corrective action must be specified in the
permit. The permit will contain schedules of
comnliance -for such correct Ira A tin....

Permit Change:

No permitchange is required in response to this comment.

Comment #22.9:

US Ecology commented by stating as follows: "EPA wrongly
suggests that the Hanford--Pe-rmit will-decrease bureaucracy.
In truth, it will create excessive and unnecessary
bureaucracy and increase costs by giving EPA oversight
authority over-the Pote-ntial amendment of US Ecology's
license. EPA cannot obtain this authority in a RCRA Permit.
The requirement that RCRA corrective action goals be met by
applying the Washington MTCA s annther example of EPA
nivarrachi4nng tc aut*hnrity." t

Response #22.9:

EPA disagrees with this comment. EPA is not seeking
authority over US Ecology's Radioactive Materials License
under the HSWA Permit. EPA agrees that it lacks the
statutory authority under the AEA to enforce AEA or NRC
regulation s at the US Ecology facility. However, EPA under
the terms of the HSWA Permit was and remains willing to
defer imposition of HSWA corrective action requirements on
the US Ecology SWMUs, pending a successful investigation of
the US Ecology SWMUs under the terms of an amended
Radioactive Materials License as one deferral option. Such
a deferral would result in less confusion and would allow
fulfillment of Energy's RCRA corrective action
responsibilities without having to seek access to-the US
Ecology facility under the terms of Energy's lease with the
state and the state's sublease with US Ecology. However, to
date US Eco-logy-has- not-yet-been-given-approval-for its

-amended site stabilization -and -closure plan under the terms
of its license, nor has the license been amended to ensure
such "corrective actions" occur at the US Ecology SWMUs.
Uhtil and unless this occurs and is documented in the
administrative record, there is io alternative mechanism by
which EPA could be assured that the US Ecology SWMUs would
be investigated and, if necessary, remediated.
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Permit Change:

No permit change is required in response to this comment.

Comment #22.10:

US Ecology also commented as follows: "Inclusion of the US
Ecology site in the- Hanford Permit is also violative of US
Ecology's substantive and procedural due process rights
under the United States Constitution because the Permit
applies to DOE as the permittee yet interferes with US
Ecology's property rights without providing due process,
because the Hanford Permit subjects US Ecology to
duplicative requlatory schemes (i.e., the AEA and RCRA), and
because inclusion of the US Ecology site in the Hanford
Permit is contrary to EPA's own guidelines and is arbitrary
and capricious."

Response #22.10:

EPA disagrees with this comment. US Ecology is not being
asked to perform or pay for the required corrective action
under the terms of the HSWA Permit. Energy, as the owner of
the-property upon which the US Ecology SWMUs are located, is
the only entity upon which EPA can enforce corrective action
under Section 3004(u) and the terms of the HSWA Permit. In

- addition,- EPA -doe-s not believe that US-Ecology ' s property
rights are being interfered with under the terms of the HSWA
Permit - Under -the--terms-of--the-lease between Energy and the
state, as well as under the terms of the sublease between
the state and US Ecology, Energy has the ability to enter
thne-USEclogy facility in order to conduct actions Energy
deems to be necessary in order to protect public health and
safety. EPA, in the US Ecology RFA, has documented the need
to conduct further investigatory work at the US Ecology
SWMUs in order to determine if potential releases of
hazardous constituents from these SWMUs pose a risk to human
health or the environment. Therefore, Energy (not US
Ecology) under the terms of the HSWA Permit is being asked
to conduct all necessary corrective actions at the US
Ecology SWMUs. If necessary, Energy can obtain access to
the US -Ecology -site--by enforcing-the-terms of the lease and
sublease.

In addition, US Ecology has been made aware of this
potential corrective action, as evidenced by US Ecology's
participation in public meetings held by EPA and Ecology as
part of the issuance of the HSWA-Permit and by the numerous
and voluminous comments submitted by US Ecology during the
public comment period regarding the HSWA permit.
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EPA likewise disagrees with the commenter when it states
that the HSWA Permit -subjects US Ecology -to "duplicative
regulatory schemes." See EPA's Responses to Comments ##4.1,
22.5, 22.6 and 22.7, supra. As stated above, EPA is issuing
the_ HSWA Permit_ to Energy_, not to _US Ecology_-__As such,
Energy is the Permittee subject to the corrective action
requirements of the HSWA Permit. EPA was made aware of US
Ecology's submittal of a revised site stabilizationand
closure plan under the terms of US Ecology's Radioactive
Materials License. EPA, after meeting with US Ecology, was
led to believe that one possible way to handle the required
investigations of the US Ecology SWMUs would be to defer
imposition of corrective action requirements upon Energy
pending an investigation of the US Ecology SWMUs under the
terms of a revised site stabilization and closure plan under
US Ecology's license. If the site stabilization and closure
plan should be revised to include an investigation of the US
Ecology SWMUs, such an investigation would occur under the
-terms-of-US Ecology4s-amended-license-and would be overseen
by Health, not EPA under the HSWA Permit. EPA would instead
be deferring the imposition of corrective action
requirements under the HSWA Permit pending the results of
the investigation under US Ecology's amended license. As
such, EPA is not "imposing duplicative regulatory schemes"
upon US Ecology; rather, an investigation by US Ecology
under the terms of an amended license would be conducted by
-mutual agreement-between US Ecology -and the Department of
Health. US Ecology may choose not to agree to an amended
license which would investigate the US Ecology SWMUs.
-However, EPA would then be forced to activate the deferred
HSWA Permit corrective action permit conditions, and Energy
would have-to perform the necessary corrective actions.
Thus, US Ecology under the terms of the HSWA Permit is not
being subjected to "duplicative regulatory schemes."

In addition, EPA believes that it is not acting arbitrarily
or capriciously by including the US Ecology SWMUs in the
HSWA Permit. EPA believes that it is following the
statutory requirement of Section 3004(u) by including the US
Ecology SWMUs in the permit. EPA also believes that
inclusion of the US Ecology SWMUs in the HSWA Permit is
consistent with current EPA__rules, _guidance_ and policy
regarding the definition of "facility" for purposes of
corrective action and how EPA is interpreting the "facility"
definition at federal facilities with private property
Thterests; See EPA Responses #22.2, #22.4 and #22.6, infra.

Permit Change:

No permit change is required in response to this comment.
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rnmment #22..ii;

US Ecology commented that "[f]inally, EPA has failed to
respond adequately to US Ecology's March 1992 comments in
violation of 40 CFR § 127.17."

Response #22.11:

EPA disagrees with this comment. EPA provided its response
to US Ecology's comments which were submitted in March 1992
during the public comment period in January - March 1992.
The comments submitted by Perkins-Coie (representing US
Ecology) and EPA's response to these comments are part of
the administrative record for- the -Draft- -HSWA -Portion of the
Hanford Permit. The original comments and EPA's responses
dated February 9, 1994, are provided below for ease of
-understanding and readability. The original numbering has
been retained to ensure traceability.

In addition, EPA's refusal to amend the language of a permit
based upon comments received does not ipso facto mean that
EPA has "failed to consider" the comments. To the contrary,
in this and prior responses to comments, EPA believes that
it has fully and carefully considered all comments received.

Permit Change:

No permit change is required in response to this comment.
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Note: The following comments and responses have already been
-sent out as -part of the draft rcWA Permit which went out for
public comment from February 9, 1994 to May 11, 1994. Since
these comments by US Ecology are similar to the US Ecology
comments responded to above, the following comments and responses
are being reprinted for the ease of the reader.

COMMENTS BY- PERKINS COIE (REPRESENTING US ECOLOGY) AND EPA
RESPONSES FEBRUARY 9, 1994

Come-nt- # -_ - Permit- Rage- .-, Lines- 1_4-_17: ;act Sheet p .
Fourth Paragraph.

US Ecology is not a Permittee under the permit and has not
filed an application to become one. And yet the permit
purports to impose obligations on US Ecology pursuant to its
terms as if it had filed and application and would be a
Permittee.

Response #1:

EPA agrees that US Ecology is not a Permittee. Property
leased by US Ecology is, however, part of the Hanford
facility as that term is defined under the Resource
Conservation and Recovery Act as amended (RCRA) and does
contain solid waste management units subject to RCRA
corrective action requirements.

Section 3004(u) of RCRA requires that each permit for a
hazardous waste treatment, storage,- or disposal facility,
issued after November 8, 1984, contain provisions requiring
-corrective action for releases of hazardous waste or
hazardous constituents from any solid waste management units
(SWMUs) at a facility seeking a permit for treatment,
storage or disposal of hazardous waste, regardless of the
time at which waste was placed in such units. The Hanford
Federal Facility submitted Part A and Part B applications
and is seeking a permit for facility operations under
EPA/Ecology ID #WA7 89000 8967. At this time EPA-does not
consider US Ecology to be operating a RCRA treatment,
storage or disposal facility subject to RCRA permitting or
interim status regulations codified at 40 CFR Parts 264 or
2&55-.- However-,- -RCRA- requires facility-wide corrective action
for the Hanford facility which includes the SWMUs within US
Ecology's sublease, since the subleased area is owned by the

-Department of- Energy -and-is therefore considered to be part
of the Hanford "facility" for purposes of RCRA corrective
action.

EPA has implemented this statutory -requirement through rules
codified at 40 CFR C 264.101 (July 15, 1985, 50 Fed. Reg.
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28702). In the preamble to that rulemaking, EPA raised the
issue of whether it was appropriate to use the same
definition of "facility" for federal facilities as private
facilities (i.e., all contiguous property under the owner or
operator's control, 50 Fed. Reg. 28712). On March 5, 1986
(51 Fed. Reg. 7722), EPA published a Notice of policy and
interpretation which stated in part:

- . .EPA has- concluded that Section 3004 (u) subjects
federal facilities to corrective action
requirements to the same extent as any facility
owned or operated by private parties.
Furthermore, EPA has determined that the statute
requires federal agencies to operate under the
same property-wide definition of "facility"."

Permit Change:

EPA agrees that the wording of the January 1992 draft
permit, which designated the entire US Ecology Site as a
SWMU, was inaccurate and confusing. The revised draft
permit includes specific SWMUs at the US Ecology Site which
have been identified as areas of potential release of
hazardous constituents- warranting further investigation.
The US Ecology solid waste management units are specified at
draft permit condition III.B.l.(a).

Comment #2: Permit Page 4., lines 21-23 and Page 5; Fact Sheet
page 2.

The Permit is to ensure proper implementation of the Hanford
Federal Facility Agreement and Consent Order ("FFACO") and
'(e)enforcement of all conditions of this permit, including
Part IV, will be primarily through the procedures identified
in the FFACO."

Part IV of the Permit includes US Ecology, and yet it was
not a party to the negotiations creating the FFACO and the
FFACO is not binding upon US Ecology. This agreement is
binding and enforceable only against the parties to the
agreement-. ---- Although the -agreement contemplates agents,
contractors and/or consultants of the Department of Energy,
and requires them to comply with the terms of the agreement,
no mention is made of US Ecology, or parties similar to US
Ecology. US Ecology is not an agent, contractor and/or
consultant of the Department of Energy, and thus is not
bound by the agreement.

To include US Ecology in this Permit and thereby attempt to
enforce the FFACO against it is an injustice to US Ecology
when it was not even a party to the FFACO negotiations. By
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this Permit alone the agencies attempt to impose an
additional and inappropriate regulatory scheme upon US
Ecology merely because it is geographically located within
the boundaries _of a facility that is the subject of the
FFACO and this permit.

Response #2:

EPA agrees that US Ecology is not a party to the Federal
Facility Agreement and Consent Order -(1"FFACO-) which was
entered into by the DOE, Ecology and EPA. US Ecology is not
named as a Permittee and neither the permit requirements nor
the terms of the FFACO will be enforced against US Ecology.
Although the FFACO specifically excludes from the
jurisdiction of the FFACO lanas which are owned by DOE, but
-- ea Ud to other parties including US Ecology, EPA interprets
the term "facility," as defined for the purposes of RCRA
corrective action, to include all contiguous property under
the control of the owner/operator seeking a permit under
Subtitle C of RCRA. Since the US Ecology site is located on
property owned by DOE which is within the definition of the
term "facility " as it applies to the Hanford site, SWMUs on
the US Ecology site are included -in the permit, and are
subject to RCRA corrective action under Section 3004(u) of
RCRA.

Permit Change:

EPA -has -explicit-ly -delineated the relationship -between -the

FFACO and the RCRA permit in revised draft permit condition
III.A. 1.-

Comment #3: Permit I.A.1.b; Fact Sheet re I.A.1.b; and Fact Sheet
pp. 33-4.

In spite of the fact that DOE did not and does not control
the activities of US Ecology, and in spite of the fact that
the State of Washington is US Ecology's landlord, the permit
suggests that only the landowner (DOE), as the Permittee, is
being required to perform remediation. The State of
Washington cannot avoid liability for the US Ecology
facility merely because it is the principal author of the
permit.

Response #3:

RCRA regulations at 40 CFR S 264.101, requ53 owners and
operators of facilities seeking permits to institute
corrective action as necessary. EPA assigns responsibility
for SWTMUs to facility- owners, -unless -the--operator of the TSD
seeking a RCRA permit is also responsible for the SWMUs.
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- - - For the purposes of 40 CFR S 264.101 and this permit, US
Ecology and the Washington State Department of Ecology are
neither owners nor operators, and therefore are not
Permittees. While the permit assigns responsibility for
corrective action to the owner (DOE), the permit assigns no
-property- -rights -(-permit--tonditian I. B. )- -and has no -effect on
other legal arrangements. EPA holds the Permittees
responsible for any necessary investigations or remedial

easures_ nursuant t-o _40 CFR _S 264*101; -however, DOE, the
State of Washington and US Ecology are free to assign
responsibilities in accordance with pre-existing legal
arrangements.

Permit Change:

No specific permit change required.

Comment #4: Draft Permit and Fact Sheet re I.A.l.b.,
IV.A.2.,IV.P.4., and IV.P.4.a.

The documents are totally unclear regarding who is
responsible for any activities under Permit at the US

-Ecoloy-Site. The documents are internally inconsistent
reqardinq whether the _gecies _have determined that the US
Ecology site is to be included at this time for purposes of
investigation or remediation.

Response #4:

-EPA agrees that the draft permit and fact sheet do not make
clear the intent of the Agency-in applying 40-CFR-S 264.101
requirements at the US Ecology site. EPA has completed a
RCRA Facility Assessment (RFA) at the US Ecology Site which
identifies specific solid waste management units (SWMUs)
which were found to have a significant potential for
release. The-se--SWMs are specifically listed in revised
draft permit condition III.B.l. It is the initial intent of
EPA that these SWMUs should be investigated to determine
whether releases of hazardous constituents are occurring and
to what extent they have affected subsurface conditions.

However, -EPA -is -proposing to -defer -federal RCRA -corrective
action requirements for the US Ecology SWMUs. The US
Ecology SWMUs could instead-beinvestigated-and, if
necessary, remediated under State of Washington Radioactive
Materials License issued pursuant to the Nuclear Energy and
Radiation Control Act, Chapter 70.98 Revised Code of
Washington, and the Radiation Control Regulations, Chapters
246-220 through 246-255 Washington State Administrative
Code. Similarly, the US Ecology SWMUs could be investigated
under a State of Washington, Department of Health order.
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US Ecology SWMUs could be investigated pursuant to the
Washington State Model Toxics Control Act (MTCA), Chapter
70.105D Revised Code of Washington, and MTCA Regulations,
Chapter 173.340 Washington Administrative Code. EPA
proposes to revisit the investigation progressnunderMhich-
ever state regulatory device is imposed, to determine
whether to allow oversight to continue under state '

-authorities, or whether to activate the revised draft permit
conditions III.C. through III.I. Changes in the draft
permit will allow US Ecology to directly perform the
required activities in a manner that is coordinated with

--activities required under the US Ecology Radioactive
Materials License.

Permit Change:

The revised draft permit introduction and corrective action
conditions, as well as the fact sheet, have been rewritten
to acourately describe the regulatory scheme described in
the response to this comment. In particular, revised draft
permit condition III.B.2. describes proposed procedures for
defral of RCRA permit _conditions,- pending the results of
investigatory and corrective actions carried out under state
authorities other than RCRA.

Comment #5: Permit Introduction; Permit and Fact Sheet re
IV.A.2.,IV.A.i.b., and IV.P.4.a.

The US Ecology site is the only site in the draft permit
singled out to have RCRA corrective. action carried out under
the State -of Washington Model Toxics Control Act (MTCA).
Inclusion of US-Ecology to solely achieve this unlikely
eventuality is misuse by the agencies of the purpose and
authorit- of the draft permit.

This is a tortured misapplication of the draft permit at
-best. If MTCA cleanup at the US Ecology site is possible
and appropriate, Ecology can choose and attempt to apply
such authority directly outside this Permit. This is
especially appropriate as the draft permit specifically
exempts-CERCLA-Past Practice (CPP) units from inclusion.
If- this is true-for the application of CERCLA, why should it
also not be the case for the ostensible application of MTCA
to the US Ecology facility? US Ecology should be exempt
from inclusion in the draft permit by the same reasoning.

Response #5:

EPA disagrees that allowing investigation of the US Ecology
SwMus to proceed under MTCA is a misapplication of the
regulations. On July 27, 1990 (55 Fed. Reg. 30,798), EPA
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proposed rules for implementing Section 3004(u) of RCRA,
which would expand and clarify the July 15, 1985,
codification _rule _In-the preamb--e to the proposed rule EPA
discussed the relationship between EPA's corrective action
authorities and existing corrective action authorities in
states which are not yet authorized to implement RCRA -

corrective action in lieu of EPA. In this discussion (55
Fed. Reg. 30860) EPA stated:

"of course, States with existing standards may
continue to administer and enforce their tandards as a
matter of State law. In implementing the Federal
program, EPA will work with States under cooperative
ag.eements to minimize-duplication of efforts. In many

---cases, EPA will be able to defer to the States in their
efforts to implement their programs, rather than take
separate actions under Federal authority."

While the US Ecology site was the only site singled out in
the draft permit for this arrangement, it is not the only
site in the State of Washington where, by prearranged
agreement, corrective action authorities are being overseen
by EPA, but implemented by Ecology under MTCA authorities.

While EPA agrees with the comment that Ecology could attempt
to apply MTCA authority directly, outside the draft permit,
Section 3004(u) of RCRA and 40 CFR S 264.101 require EPA to
establish schedules and requirements for corrective action
at the time of permit issuance for all RCRA permits issued
after November 8, 1984. EPA's respQnsibilities are properly
exercised by including oversight of the US Ecology
investigat-ion and remediation-activ-i-t-ies in the draft permit
and allowing such activities to progress under existing
state authorities.

The US Ecology site is located on land owned by the
-Department of Energy,-and leased to the Washington
Department of Ecology, who in turn subleases the 100 acres
to US Ecology. This complex legal relationship is what led
EPA to propose allowing the US Ecology to be investigated
and remediated._if_necessary, by USEcoloav under MTCA. EPA
had hoped that allowing the US Ecology SWMUs to be addressed
under MTCA or under VS Ecology's Radioactive Materials
License would eliminate the complex, bureaucratic and
increased costs steps of enforcing corrective action
requirements through Energy via -the HSWA Permit. -Whether
Energy, Ecology or US Ecology is ultimately responsible for
the costs of conducting the required corrective actions
under RCRA at the US Ecology SWMUs is a legal determination
to be made between Energy, Ecology and US Ecology. However,
under the RCRA regulatory scheme for corrective active
action, which will be implemented by Part III of the HSWA
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permit, the "facility" owner, the Department of Energy will
ultimately ba-accountab Le-for _permitcompliance should the
deferral option fail to result in satisfactory corrective
action results.

EPA does not agree with the comment that the US Ecology site
should excluded from the draft permit on the same basis as
the -CERCLA Past Practice (CPP) units. CPP units are
excluded because they are specifically addressed under the
FFACO with the understanding that remediation would progress
under CERCLA rather than RCRA.

Permit Change:

EPA has specified in Draft Permit Condition III.A.1 that the
corrective action for the facility will be satisfied by the
FFACO except for those units not covered by the FFACO as set
out in draft permit conditions III.B.l.a.(i) through
III.B.1.a.(ii). The US Ecology SWMUs are not subject to the
FFACO. Revised draft permit condition III.B.2. describes

-the deferra-l-process and options to be allowed under the
permit. Revised draft permit conditions III.C through III.J
describe the requirements that will be imposed if corrective
action needs are not satisfactorily addressed under the
deferral options.

Response #22.11

EPA provided response to comments provided by US Ecology in
March 1992 which were received during the public comment
period in January - March 1992. The response to comments
are part of the administrative record for the Draft HSWA
Pnrtinn nf th* -"-n-r Permit

Permit Change:

No permit change is required in response to this comment
since--the HSWA -Portion of the RCRA permit was revised and
issued by EPA for public comment on February 9, 1994.
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